¢ 
4 





The BANKING 
LAW JOU 


ESTABLISHED 1889 





VEU 


CUSINESS ADMINISTRATION 
LIBRARY 





VOLUME 74 NOVEMBER, 1957 NuMBER 11 





PUBLIC CONVENIENCE AND ADVANTAGE IN APPLICA- 
TIONS FOR NEW BANKS AND BRANCHES ........ 921 


SURETY’S SUBROGATION AGAINST BANKS ........... 945 





Repayment of Loan to Bank Constitutes Voidable Preference 947 


Court Overrules Pennsylvania Banking Department on Merger 


BD 66 hip OE4SS66OS 660556 sod enecscneccoewedeeenese 953 
Federal Court Rules That Unauthorized Signing of Check by 

Agent Does Not Constitute Forgery ..............++.. 964 
Wife Held To Be Co-Maker of Note, Not Surety ............ 968 


Federal Income Taxation of Savings and Loan Associa- 





Commercial Credit Law Letter ...............cceeecccees 989 
Banking Legislative Trends in the States .................. 992 
EE not cncuGnbadeddansessesededderetenéseaue 1000 
ee Se OD UE BOOUNIIED occ cvecscncesecscccccens 1004 


For complete table of contents see page is 





ARE YOU LOOKING TOWARDS PERU... ? 


The promotion of Peruvian foreign trade has been one 
of the main objects of our bank ever since its founda- 
tion over 65 years ago. If you are interested in doing 
business in Peru a letter addressed to us will assure you 
our friendly co-operation. 


BANCO DE CREDITO DEL PERU 
Head Office - - LIMA 


96 Offices Throughout the Country 


CAPITAL — 8 /.80,000,000.00 
SUBPLUS — 5 /.06,471,208.69 


“Peru's Oldest National Commercial Bank” 


Binders for your copies of 
The Banking ae Journal 


You can always find that important article or 
decision you need, when you want it. Each binder 
holds twelve issues. Any issue quickly inserted 
or removed. Handsome, durable black covers, 
gold stamped: THE BANKING LAW JOURNAL. 
Window label shows contents by year. 

Price $5.00 Each 


Address Orders to 


TuHeE BANKING LAw JOURNAL 
89 BEACH STREET 
BOSTON 11, MASS. 








89 BEACH STREET 


TESTED TECHNIQUES 
IN 
BANK OPERATIONS 


Edited by John Y. Beaty 
for 24 years, Editor of Bankers Monthly 


This book is designed to be used not only as a reference book to 
give information about any specific bank operating problem but 
also to be read from beginning to end in order to show the reader 
what many different banks are doing to improve their operations 
and make their daily work more efficient. 436 experiences of banks 
all over the country are described. 


With this book available at your own desk you have before you the 
profitable experiences of many successful banks. 


Topics are arranged alphabetically. For example, under LOANS 
there is given a long list of cross references to other topics in the 
book that discuss various kinds of loans. By reading these cross- 
referenced topics and all the topics under loans you will find the 
complete story on loan practices of many different banks—informa- 
tion useful in checking your own methods. 


PRICE $12.00 DELIVERED 


THE BANKING LAW JOURNAL 


BOSTON 11, MASSACHUSETTS 








THE BANKING LAW JOURNAL 





VoLUME 74 NOVEMBER, 1957 NuMBER 11 





CONTENTS 


BANKING LAW ARTICLES 
Public Convenience and Advantage in Applications for New Banks and 


RURIIUREND. OUI sricineiesiesesnesnevensentsintsiteninienniesimnsnciniinnieneenseninemensonennees 921 
Surety’s Subrogation Against Banks—Gibson B. Witherspoon ..............::::0:s++0+ 945 
BANKING DECISIONS 
Repayment of Loan to Bank Constitutes Voidable Preference ...............:.:0:0+ 947 
Court Overrules Pennsylvania Banking Department on Merger Issue ................ 953 

Federal Court Rules That Unauthorized Signing of a Check by Agent Does 
Not Comstiteste Farggary  .....cc.ceccccsssccscscecssvecsecsoscensecscensocscsenscsscscoccsesesscscesosesees 964 
Wife Held To Be Co-Maker of Note, Not Surety ..........ccccsssssssssssssssessscssssecesesees 968 
FEDERAL INCOME TAXATION OF SAVINGS AND LOAN ASSOCIA- 
IED Gi MINNIE ccrnisisesisvsitinsnsmnnesanensinetcnntsicnsscnneccnsentenniiiesnn 973 
COMMERCIAL CREDIT LAW LETTER ..........ccccccscccscsssesecsesssesereresessssnsecesers 989 
BANKING LEGISLATIVE TRENDS IN THE STATES ..........c.ccscssssssssseseeeesees 992 
RE ID sitrsctececnetennenneitnniitectiatneienicnaninaniaeiennennneennenenennntennnamnenenenien 1000 
Se SE Te Ne I hcecrertcncnecnsseccnscnsenscessscuscscessessnccnnsncennen 1004 
INVESTMENT AND FINANCE—Oscar Lasdon ..........sscscssssssssssssssesssesesesereseees 1007 
ED EE SEINE cescsiitnsnarininsinintasenessntnninntminsnianinecsesnsnnesneenenstinnensnmenntenanen 1011 


THE BANKING LAW JOURNAL is published on the 15th of each month. 
Subscriptions, $15.00 a year in the United States and possessions; $16.00 
in Canada and foreign countries. Single copies one dollar and fifty cents. 
Material for publication is welcomed, either articles, decisions, or other 
items of interest to bankers, officers of financial institutions and their 
attorneys. While the utmost care will be given material submitted, we 
cannot accept responsibility for unsolicited manuscripts. Copyright 1957, 
by Banking Law Publishing Company. Second Class mail privileges 
authorized at Boston, Mass. 


BANKING LAW PUBLISHING COMPANY, Publishers 
89 BEACH STREET, BOSTON 11, MASS. 


M. W. Cross, Editor and Publisher; Alexander Puglisi, Business Manager 
Thor W. Kolle, Jr., Legal Editor; Oscar Lasdon, Associate Editor 
Sam B. Vitt, Advertising Director 








Single Back Issues of 
The Banking Law Journal 


from 


1935 to 1956 


Single issues of the current Volume 74 
$1.50 each 


ADDRESS ORDERS TO 


BANKING LAW PUBLISHING CO. 


89 BEACH STREET, BOSTON, MASS. 


STATEMENT REQUIRED BY THE ACT OF AUGUST 24, 1912, AS AMENDED BY THE ACTS OF MARCH 3, 1933, 
AND JULY 2, 1946 (Title 39, United States Code, Section 233), SHOWING THE OWNERSHIP, MANAGEMENT, 
AND CIRCULATION OF THE BANKING LAW JOURNAL, published Monthly at Boston, Mass., for October 


1, 1957. 


1. The names and addresses of the publisher, editor, managing editor, and business managers are: 
Publisher, Banking Law Publishing Company, 89 Beach St., Boston 11, Mass.; Managing Editor, M. W. Cross, 
89 Beach St., Boston 11, Mass., Business Manager, Alexander Puglisi, 89 Beach St., Boston 11, Mass. 


2. The owner is: (If owned by a corporation, its name and address must be stated and also immediately 
thereunder the names and addresses of stockholders owning or holding 1 percent or more of total amount 
of stock. If not owned by a corporation, the names and addresses of the individual owners must be 
given. If owned by a partnership or other unincorporated firm, its mame and address, as well as that 
of each individual member, must be given.) M. W. Cross, d.b.a., Banking Law Publishing Company, 89 
Beach St., Boston 11, Mass. 


3. The known bondholders, mortgagees, and other security holders owning or holding 1 percent er 
more of total amount of bonds, mortgages, or other securities are: (if there are none, so state.) 
None. 


4. Paragraphs 2 and 3 include, in cases where the stockholder or security holder appears upon the books 
of the company as trustee or in any other fiduciary relation, the name of the person or corporation for 
whom such trustee is acting; also the statements in the two gone show the affiants full knowled: 
and belief as to the circumstances and conditions under which stockholders and security holders who 
not appear upon the books of the company as trustees, hold stock and securities in a capacity other than 
that of a bona fide owner. 


5. The average number of copies of each issue of this publication sold or distributed, through the mails 
or otherwise, to paid subscribers during the 12 months preceding the date shown above was: (This informa- 
tion is required from daily, weekly, semiweekly, and triweekly newspapers only.) 


ALEXANDER PUGLISI. 
Sworn to oe ibed before me this 26th day of September, 1957. 
al) 
Lawrence B. Camerlin 


Notary Public. 
(My commission expires April 7, 1959.) 








An 
Estate Planner’s 
Handbook 


by Mayo A. Shattuck and James F. Farr 


including for the first time a collection 
of annotated forms of wills and trusts 


The first edition of this book has 
been the standard guide for estate 
planners. Now, all sections of the 
work have been re-examined and 
revised to give you the most up-to- 
date, authoritative, step-by-step cov- 
erage of all aspects of estate plan- 


ning. 

The broad scope of the Handbook 
is sufficient assurance of its practical 
value. The following special features 
increase its usefulness: 

A newly added collection of an- 
notated forms (204 pages), includ- 
ing, among others, a simple will and 
codicil, wills with a variety of family 
trust provisions, a will and revocable 
trust employing the pour-over tech- 
nique, and two stock purchase agree- 
ments and trusts. 


Completely rewritten chapters on 
taxation, bringing you up to date on 
this vital aspect of estate planning, 
with special emphasis on the marital 
deduction. 

Expanded treatment of life insur- 
ance and particularly business insur- 
ance trusts. 


This valuable work is the result of 
a vast amount of practical, firsthand 
experience in all aspects of estate 
planning. The authors worked to- 
gether for fifteen years and devoted 
most of their time in practice to 
problems in the field. Mr. Farr, 
who collaborated with Mr. Shattuck 
in the preparation of this Second 
Edition, also worked with him in the 
preparation of the First Edition. 


Practical answers to questions relating to — use of life insurance @ insurance 
options @ business insurance trusts @ key man insurance @ use of wills in family 


and business plans @ will provisions @ revocable trusts 


@ selection of trustees @ 


trustee's management powers @ prudent man investment rule @ accountings ®@ 
taxation of revocable and irrevocable trusts, of life insurance, and of powers of 
appointment @ the marital deduction @ drafting @ what state laws apply to 
trusts ©@ death of major stockholder © and many other topics. 


Price $10.75 


‘THE BANKING LAW JOURNAL 


89 Beach Street, Boston 11, Massachusetts 








THE BANKING LAW JOURNAL 


VoLUME 74 NOVEMBER, 1957 NuMBER Il 








Public Convenience and Advantage 
in Applications for New Banks 
and Branches 
EDWIN STOKES® 


Although it is literally true that “there are less banks today 
than thirty years ago,” banking facilities, due to growth by 
merger and branch banking, are increasing.’ The banking 
statutes of all states and the Federal Reserve Act give the 
state administrative authority charged with the administration 
of the banking laws and the Comptroller of the Currency re- 
sponsible for the administration of national banks, both here- 
after sometimes referred to as the administrator, power to 
prohibit the establishment of a bank or a branch bank if they 
are not satisfied that such new banking service will be success- 
ful and will promote the public convenience and advantage of 
the community in which it is to be located. Such legislation 
recognizes that one means of insuring sound banking is to 
make sure the number of banks do not outstrip the demand 
for them. This article is concerned with the provisions of the 
banking laws conferring such powers, which are hereafter re- 
ferred to as the public convenience and advantage clause. 


BACKGROUND 
(1) State Banks 
The Money Panic of 1907 hit hard. During the fiscal year 


* Mr. Stokes is a member of the New Jersey bar. 

1 Between December $1 of 1949 and 1956, the following occurred in the United States: 
national banks decreased from 4967 to 4642 (—$25); national bank branches increased 
from 2019 to 3606 (-+-1587); state banks and trust companies decreased from 9568 
to 9392 (—-176); and branches of state banks and trust companies increased from 
2658 to 4068 (-+-1410). Polk’s Bank Directory for March of 1950 and 1957, table 
entitled; “Summary of United States Banks.” 
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ending June 80, 1908, some 182 state and private banks with 
liabilities in excess of $200,000,000 failed. In approximately 
the same period the mortality of national banks was 88. The 
impact can only be properly gauged in light of the epidemic 
of bank failures in 1898. In the first nine months of that year, 
158 national banks, 172 state banks, 47 savings banks, 177 
private banks, 13 loan and trust companies and 16 mortgage 
companies closed their doors.? The inadequacy of our banking 
and monetary system had been a subject of concern for a con- 
siderable period prior to 1907, but it was, at that time, that the 
need for the reformation of banking legislation became a de- 
mand. 


In the following years the various state legislatures, deter- 
mined to remedy the unsatisfactory situation and to prevent 
recurrences, amended existing banking acts and enacted new 
ones. Generally, the approach included all or some of the 
following: increased capital requirements, guaranty funds for 
deposits, larger reserve requirements, provisions prohibiting 
the formation of a bank for other than legitimate banking pur- 
poses,® and increased supervisory powers included among which 
were the power to liquidate banks in weak condition and to 
exercise a veto power over tthe formation of new banks and 


branch banks. 


One of the earliest reforms was the enactment in New York 
of a provision giving the superintendent of banks authority to 
refuse to permit a commercial bank to be formed if he found 
such an establishment would not promote the public convenience 
and advantage.* A similar power was given with respect to 


2 Scroggs, Century of Banking Progress (1924), pp. 240, 264. The Federal Reserve 
Act of 1918 was a direct result of this condition. 

8In the past, banks have been organized to finance particular undertakings such as 
canals, railways, turnpikes, etc. The assets of such banks consisted primarily of 
liens or title interests in the property involved. If the endeavor failed (as it did on 
occasion), the bank failed. Banks had been formed to further interest less public in 
nature. 

4L. 1908, c. 125, § 5. In 1888 (L. 1838, c. 260) New York passed its Free Banking Act. 
The other states and the National Banking Act followed suit. One of the pressing 
problems at the time was the security and adequacy as a medium of exchange of bank 
notes which circulated as money. The Act dealt with this problem which ceased to exist 
with the passage of the National Bank Act of 1864. The legislation also reflected the 
usual American antipathy to the monopoly of banking resulting from the former 
practice of forming banks by special act of the legislature. It permitted a specified 
number of persons to form a corporation for banking provided they had the requisite 
capital and satisfied ministerial requirements. The administrative authority had no 
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branch banks.® The portion of the amendment relating to the 
formation of new banks designed to prevent too many banks® 
and referring to a provision for the filing of a certificate of 


incorporation, provided: 


When such certificate shall have been filed, the superinten- 
dent shall ascertain from the best sources of information at his 
command whether the character and general fitness of the persons 
named as stockholders in the certificate are such as to command 
the confidence of the community in which such bank is proposed 
to be located, and whether the public convenience and advantage 
will be promoted by its establishment . . . If the superintendent 
shall not be satisfied that the establishment of the bank as pro- 
posed in any organization certificate filed by him is expedient and 
desirable, he shall ... (refuse to issue the necessary certificate of 
authorization to do business) .” 


Although this was not the first time a convenience and ad- 
vantage clause or its equivalent was inserted in that portion 
of banking laws relating to supervision,’ it was the first time 
the New York legislature gave the superintendent of banks 
such power over commercial banks and the New York legis- 
lation was studied in other states. 


power to prevent the formation of a bank even though he felt its organization was not 
needed and could not be justified on economic grounds. Unless the power is included 
in the statute, the administrator does not have it. People v. Russell (S.Ct.Ill. 1920), 
128 NE. 495; Vale v. Messenger (S.Ct. Io. 1918), 168 NW 281; Speer v. Dossey (Ct. 
App. Ky. 1917), 198 SW 19. 

5 L. 1908, c. 156. 

6 Schaake v. Dolley (S.Ct. Kan. 1911), 118 P. 80 involved L. 1911, c. 125, § 2 which gave 
the administrative authority power to prohibit the establishment of a bank if he did not 
find there was a “public necessity of the business in the community in which it is sought 
to establish the same.” At p. 83 the following observation of an administrative agency 
is quoted with approval: “ “The establishment of additional banks in a town where the 
business is not such as to demand or justify the establishment of such banks has a 
tendency to weaken and make unsafe all of the banks in said town. The division of the 
business is such that it is difficult for the banks to obtain the amount of deposits neces- 
sary in order to earn a return sufficient to pay expenses and a dividend on the capital, 
and creates a temptation to pay high and unsafe rates of interest on the deposits, and 
further makes it difficult for banks to loan their money to safe borrowers, and creates 
a tendency to lend money to unsafe borrowers, the result of all of which is to cause 
unsafe banking.’ ” 

7 The phrase was not new at the time. New York had already enacted such a condition 
in an act providing for the incorporation of trust companies. L. 1887, c. 546. As to 
savings banks, L. 1892, c. 689, § 108. New Jersey previously had placed similar provi- 
sions in an act regulating banks and trust companies. L. 1899, c. 178, 83, c. 174, $3. 
As to savings banks, L. 1906, c. 195, § 9. Pennsylvania also had provisions roughly equiva- 
lent to convenience and advantage L. 1889, No. 236, § $. Massachusetts L 1904, c. 374, 
relating to trust companies, provided a convenience and advantage clause. Within two 
months of the 1908 New York Act, Massachusetts inserted a convenience and advantage 
clause in its act relating to savings banks. Acts 1908, c. 590, § 23. In come instances the 
statutes list elements to be considered which are regarded as the equivalent of conveniences 
and advantage. 
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(2) Forms of State Legislation 

While the legislators in the various states did not always 
choose language identical to that of the New York Act, it is 
all to the same effect. The particular phrases vary somewhat, 
the most common being “public convenience and advantage’”® 
and the next most frequently used being “convenience and ne- 
cessity”® and “necessity,” or their equivalent. Others are 
“public interest,” “best interests of the public,” “the general 
good,”"* “reasonable public demand,”** “public necessity, con- 
venience and advantage,””* “interest of the public,”* “organi- 
zation of the bank is justified,””” and “need of further banking 
facilities.”** In Illinois the act makes no reference to a stand- 
ard but requires findings on specified items which analysis will 
show covers the same ground as the public convenience and ad- 
vantage standard.” In a few instances the acts may appear to 
give complete discretion to the administrative authority with- 
out specifying any standards. However, they will be con- 
strued as granting a discretion similar to that where there is a 
public convenience and advantage clause and not as giving 
arbitrary powers.” 

The standard is often coupled with specific factors on 
which findings must be made. The most common one is that 
the conditions in the area in which the bank is to be established 
8 California, Colorado, Delaware, Florida, Georgia, Kentucky, Maine, Maryland, Massa- 
chusetts, Montana, New Hampshire, New York, Oregon, Pennsylvania, Rhode Island, 
Tennessee, Wisconsin. 
® Connecticut, Missouri, South Dakota, Wyoming. 

10 Alabama, Arizona, Michigan, Oklahoma, Texas, Virginia. 
11 Louisiana, South Carolina. 

12 Ohio. 

18 Vermont. 

14 Minnesota, North Carolina. 

15 Nebraska. 

16 New Jersey. 

17 Tdaho. 


18 North Dakota. 
19 Other states which may be grouped with Illinois are Nevada, New Mexico, Utah, 


gton. 

20 e.g. The Indiana statute provides that the Department of Financial Institutions in 
its discretion may approve or disapprove. Burns Ind. Stat. 18-407. This is to be read 
in the light of § 18-225 which provides for a “public necessity” test. In West Virginia a 
bank cannot be established “unless approved by the Commissioner of Banking.” W. Va. 
Code § $125. Privet v. Board (1927) 188 SE 461; State v. Hill (1919) 100 SE 286 in 
which the court cites In Re Lunglinio & Sons (1917) 168 NYS 9, involving a convenience 
and advantage provision in an act “conferring authority on specified public officers similar 
to that dealt here.” Similar provision, Io. Code 1954 § 524.11. In some states similar 
language is used in the sections covering branch banks. 
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afford reasonable promise of success. In some statutes the 
items to be considered are spelled out in some detail.” Al- 
though it is necessary for the administrator to make a specific 
finding on every item called for by the particular act,” it is 
obvious that the scope of the inquiry will not differ greatly 
regardless of the wording of ‘the particular provision. 


(3) National Banks 

The National Bank Act of 1864 provided for the formation 
of national banks. It incorporated the principles of the free 
banking acts of the various states, which did not contain any 
public convenience and advantage clause or its equivalent.” 
National banks in 1886 were given power to change their places 
of business to any other place in the same state not more than 
thirty miles distant from their original locations upon receiving 
the approval of the Comptroller of the Currency.* In 1920 in 
Instructions of the Comptroller of the Currency Relative to 
the Organization and Powers of National Banks the examiner 
in making an investigation for a new bank charter was to 
give full consideration to all pertinent factors including: 


“First, the general character and experience of the organizers 
and of the proposed officers of the new bank; second, the adequacy 
of existing banking facilities and the need of further banking 
capital; third, the outlook for the growth and development of the 
town or city in which the bank is to be located; fourth, the 
methods and banking practices of the existing bank or banks, 
the interest rates which they charge to customers, and the charac- 
ter of the service which as quasi-public institutions they are ren- 
dering to their community; fifth, the reasonable prospects for 
success of the new bank if efficiently managed.” 


Congress in 1927 enacted legislation authorizing branch 
banks which gave the Comptroller of the Currency discretionary 
power to withhold authority 'to open a branch and the conven- 
ience and needs of the community was an important factor in 
determining how he should exercise his discretion. However, 


21 e.g. Connecticut, Gen. Stat. 5778(7). Florida, F.S.A. 659.08; Mississippi, 1942 Code 
5160(a); Tennessee, Code Ann. 45-206. 

22 Household Finance Corp. v. Gaffney (App. Div. N.J. Super Ct. 1952) 90 A(2d) 85, 
affm’d. 95 A(2d) 412. 

23 18 Stat. 99. See note 4. 

24 24 Stat. 18. 12 USCA 80. 
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it was not until the amendment of the Federal Reserve Act in 
1935” that the Comptroller of the Currency was specifically 
required to certify to the Federal Deposit Insurance Corpora- 
tion in the case of new banks that consideration had been given 
to the following factors: 


“The financial history and condition of the bank, the adequacy 
of its capital structure, its future earnings prospects, the general 
character of its management, the convenience and needs of the 
community to be served by the bank, and whether or not its 
corporate powers are consistent with the purposes of this section.” 


It is clear from the foregoing that the federal legislation 
followed the developing pattern of the state legislation with 
respect to public convenience and advantage. 


(4) Branch Banks 
Branch banking is not permitted in every state and in some 
it is only permitted within limited areas.” National banks may 
only have branches in those states where state banks can have 


branches.” 

As a general rule, it may be stated that the same principles 
of public convenience and advantage apply to an application 
(i.e. the application for a certificate of authority to commence 
business as a banking facility) for a branch bank (whether it 
is a new branch or arises from a merger)** in those states where 
branch banking is permitted as applies to an application for a 
new bank. However, there are some obvious differences. 
Branches enjoy certain economies because a substantial portion 
of banking overhead expenses are borne by the main bank. For 


25 49 Stat. 688; 12 USCA 264(e) (g); see 12 C.F.R. 4.1, 4.5. A bill known as the Finan- 
cial Institutions Act of 1957 (S. 1451) is being considered in Congress. It provides that 
the identical conditions are to be considered by the Comptroller. Title I, c. 8, § 12, Title 
III, c. 4, § 15. It is more clear and definite in this respect than existing legislation. Also 
it incorporates in it, with some variation, the substance of the sections of the federal 
code cited in notes 24 and 27. 

26 Appendix, Table I. 

2712 USCA 86. Anno.: 30 ALR 927, 50 ALR 13841, 186 ALR 471. Paton’s Digest, Banks 
and Banking, Op.11:1. 

28 In answer to the argument that banking facilities are not changed substantially where 
the branch results from a merger, the Pennsylvania Supreme Court in Dauphin Deposit 
Trust Company v. Meyers (1957) 180 A(2d) 686 at 691 said: “The new branch bank has 
the same building and virtually the same employees and personnel as the old, but it is 
not the same banking institution either in name or in banking facilities. Figuratively 
speaking, a pygmy has become a giant; and the effect of making a giant out of a pygmy, 
so far as over-banking is concerned, is not substantially different from what would occur 
if a giant were established as a branch where no pygmy had theretofore existed.” 
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that reason, a branch can be successful and render a complete 
banking service on a smaller volume of deposits than in the case 
of a new banking unit, and instances may arise where a branch 
operation is justified and a new bank is not. In certain of the 
banking acts the phrases in the section relating to the formation 
of new banks and those relating to branch banks in the same 
acts differ somewhat,” but they are construed by the adminis- 
trative authorities as having the same meaning and generally 
the same standard is applied regardless of the type of banking 
unit. 
(5) Federal Deposit Insurance Cor poration—F ederal Reserve 
The administrative authorities charged by law with the 
direct supervision of national and state banks are not the only 
ones who make such findings with respect to public convenience 
and advantage. If a national bank is involved,” the Federal 
Deposit Insurance Corporation will make an investigation 
jointly with representatives of the office of the Comptroller of 
the Currency to determine the need for additional banking fa- 
cilities and will make its findings known to the Comptroller of 
the Currency. All applicants for authority to organize a state 
bank will want to have deposit insurance and for that reason 
the Federal Deposit Insurance Corporation will investigate to 
determine whether the convenience and advantage of the com- 
munity will be promoted by the establishment of the bank. If 
it is desired to have the bank become a member of the Federal 
Reserve System, the Federal Reserve will also make such an 
investigation.** Although the Federal Deposit Insurance Cor- 
poration and the Federal Reserve act independently in their 
investigation and reaching their conclusions, they normally co- 
operate with the administrative authority charged with the 
supervision of the bank by attending conferences, hearings, etc. 
and by apprising him of their conclusions. If material is 
presented in support of or in opposition to an application, 
Meg. Arizona, Code Ann. 1939, § 51-208, 508; Delaware, Code Ann. 5:726, 770; Missis- 
sippi, Code 1942 §§ 5160, 5226; New Mexico, Stat. Ann. 1953 §§ 48-2-5, 48-2-17; Ohio, 
Pages Rev. Code 1103.06, 1103.09; South Dakota, Code 1989 §§ 6.0804, 6.0402; Virginia, 
1950 Code §§ 6-26,6-31; Washington Rev. Code §§ 30.40.020, 30.08.0380. 


80 National banks are required to be insured by the Federal Deposit Insurance Corpora- 
tion and to be members of the Federal Reserve System. 


31 See note 8. 120 C.F.R. 208.5. 
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arrangements should be made to get copies to the Federal De- 
posit Insurance Corporation and Federal Reserve representa- 


tives. 


PUBLIC CONVENIENCE AND ADVANTAGE 
IN THE COURTS 


(1) Definition 

Definitions are usually difficult. The courts have found 
this to be true in considering the public convenience and ad- 
vantage clause in its various forms.** No decision involving 
a banking act has been found in which a determined attempt has 
been made to define the clause or its equivalent. The courts have 
made it clear that the purpose of such clauses is not to prevent 
new banks or branch banks from entering the field simply 
because other banks are rendering adequate service, but rather 
to insure the existence of a healthy banking system.** The 
inability to define the clause is not a serious obstacle to the 
application of the standard as long as one bears in mind its 
objectives and thinks in terms of need for banking service. 


(2) Factors Considered 

From time to time the state courts have passed upon the 
evidence considered by state banking administrators.** In so 
doing they were reviewing the record in order to decide 
whether the action taken was arbitrary or induced by mistake 
of law or whether it was supported by the evidence. Although 
the cases are interesting insofar as they show what facts were 
relied upon properly, none of them purport to outline all the 
facts to be considered. They merely state that what was 


32 On difficulty of definition—‘“necessity”, Moran v. Nelson (S.Ct. Mich. 1948) 88 NW 
2d 772 at 777; public “convenience and advantage”, Bank of Italy v. Johnson (S.Ct. 
Cal. 1927) 251 P. 784 at 789; “reasonable public demand”, State v. Securities Commis- 
sion (S.Ct. Minn. 1920) 176 NW 759. Hall, Certificates of Convenience and Necessity, 
28 Mich. L. Rev. 107, 276. 

33 Cases cited in note 32. Wall v. Fenner (S.Ct. S.D. 1957) 76 NW (2d) 722 at 726. 

34 Dauphin Deposit Trust Co. v. Meyers, supra n. 28; Upper Darby Nat. Bank v. Meyers 
(1956) 124 A(2d) 116; Deutsch v. Department of Insurance (S.Ct. Ill. 1947) 73 NE 
(2d) 304; Dubose v. Gormley (S.Ct. Ga. 1989) 5 SE(2d) 909; In Re Mee (S.Ct. S.D. 
1922) 189 NW 675; Moran v. Nelson, supra n. 82; State v. Securities Commission, supra 
n. 82; Wall v. Fenner, supra n. $88. Under convenience and advantage provision of small 
loan statute—Family Finance Corp. v. Gaffney (NJ. S.Ct. 1958) 95 rey 407; Motors 
Acceptance Corp. v. McLain SCL Neb. 1951) 47 NW(2d) 919; Household Finance Corp. 
v. Gaffney, supra n. 22. Under similar standard industrial loan statute—State v. Depart- 
ment of Chaukems (S.Ct. Minn. 1955) 78 NW(@d) 790. 
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weighed was adequate, frequently pointing out that other items 
were considered also. No limit of any kind is placed on the 
type or amount of evidence which may be considered. ‘The 
pertinent factual data hereinafter mentioned has been found 
to be proper by the courts. 


(3) Not to Foster Monopoly 

While the courts have hesitated to define the term, they 
have clearly said that the purpose of the public convenience and 
advantage clause or its equivalent is not to foster a monopoly.** 
The fact that the needs of an area are being adequately served 
by existing banking facilities does not mean a new bank or 
branch cannot be established.** Healthy competition is desir- 
able, but competition in an over-banked area is disastrous. ‘The 
standard will be interpreted so as to further the prime public 
interest in having a sound banking system. It may be that a 
monopoly will be the incidental result of the furtherance of the 
superior social interest. 


(4) Administrator's Findings Final 

The law with respect to appeals from the state administra- 
tive agencies and the Comptroller of the Currency is informa- 
tive in that it shows where the decision that will stick is made. 
The general rule is that the state appellate courts will only 
review the record of the state administrators to determine whe- 
ther the decision is supported by evidence, is not the result of 
a mistaken notion of the law and cannot be characterized as 
arbitrary.*” Even if the administrator’s action is found to be 
illegal, the courts, fully appreciating they do not have the 
expert knowledge in the particular field and that there may 
have been other pertinent factors which the administrator did 
35 Delaware County National Bank v. Campbell (S.Ct. Pa. 1954) 106 A(2d) 416. See 
n. 38. See Motors Acceptance Corp. v. McLain, supra n. $4; State v. Securities Commis- 
sion, supra n. 32. 
36 Moran v. Nelson, supra n. 32; Wall v. Fenner, supra n. 33. 
37 Cases cited in n. 34. Wall v. Fenner, supra n. 38; Household Finance Corp. v. State 
(S.Ct. Wash. 1952) 244 P(2d) 260; In Re Commercial State Bank of Scottsbluff (S.Ct.. 
Neb. 1929) 179 NW 1021; State v. Securities Commission (S.Ct. Minn. 1921) 182 NW 
910. For a case dealing with the scope of review where the governing statute either pro- 
vides there shall be no review or is silent on that matter see Delaware County National 
Bank v. Campbell, supra n. 35. If the appellate court finds the administration’s decision 


in error due to a mistaken interpretation of the statute, it may enter a suitable judgment, 
Moran v. Nelson, supra n. $2. 
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not weigh, normally will not substitute their judgment for that 
of the administrator and will remand the matter for further 
consideration. 


The limited right of appeal may even be more restrictive 
in the case of objectors to the establishment of a state bank. If 
the application is denied and an appeal is taken, in which 
the objectors wish to take part or if the application is granted 
and the objectors wish to appeal, there is a grave legal question 
as to whether they have sufficient standing to do so,” the answer 
depending on the state in which the question arises, the nature 
of the particular interest and statutory language specifically 
relating to appeals, if any. 


Well informed opinion is that there is no right of appeal 
from a decision of the Comptroller of the Currency.” Of 
course, there is no way to get at the reports made by the Fed- 
eral Deposit Insurance Corporation and the Federal Reserve. 


It all boils down to this: the application will not be decided 
on appeal and the final decision is made when the administrative 
authority is first called upon to make a decision. In the case 
of state banks it is the administrator designated in the banking 
act. Careful departmental review is made of the recommenda- 
tions forwarded to the Comptroller of the Currency with re- 
spect to a national bank application. It is helpful to obtain a 
favorable reaction from the District Chief National Bank Ex- 
aminer whose recommendation, while not decisive, carries rea- 
sonable persuasion because it comes from the man at the scene 
of operations. In preparing material relating to new banking 
facilities the aim should be to convince the ground floor ten- 


88 Elizabeth Federal S & L Assn. v. Howell (S.Ct. N.J. 1957) 182 A(2d) 779; State v. 
Donnelly (S.Ct. Mo 1956) 285 SW (2d) 669; Delaware County National Bank v. Campbell, 
supra n. 35; Personal Finance Co. of N.Y. v. Lyons (1953) 203 Misc. 710, 121 N.Y.S. (2d) 
72; In Re Mee, supra n. 34. Davis, Standing to Challenge Governmental Action, 39 
Minn. L. Rev. 353 


39 Paton’s Digest, Banks and Banking, Op. 1:11; First Nat. Bank of Capitol Hill v. Murray 
(1914) 212 F. 140. Under 1946 Federal Administrative Procedure Act matters com- 
mitted by law to the discretion of an administrative authority are not reviewable. 5 
U.S.C.A. 1009. It is believed the act did not change existing law with respect to review. 
Shine, Administrative Procedure Act: Judicial Review “Hotchpot?”, 36 Georgetown 
L:J.16. If the Comptroller’s decision is based solely on a question of law, that issue may 
be reviewed. See Michigan Nat. Bank v. Gidney %(1956) 287 F (2d) 762, which did not 
discuss the question. Non-reviewability may apply only to factual matters and conclu- 
sions. In such case the scope of review would be limited to a determination whether the 
action taken was arbitrary and would be no greater than that in state courts. 
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ants, because those upstairs will not find the opening or closing 
of the entrance doors convenient. 


PERTINENT DATA 


(1) Nature of the Inquiry 

The administrator has to determine whether he should per- 
mit new banking facilities to open.** Insofar as public con- 
venience and advantage is concerned, he is primarily interested 
in the amount of deposits which can be generated (usually with- 
in three years),“’ the people and business to be served, the 
chances of successful operation and the effect on existing 
financial institutions. All of this involves expert judgment. 
With the exception of extreme cases, there is no way by which 
the right answer can be established conclusively. There are no 
workable rules of thumb. The administrator's judgment re- 
presents an inference or conclusion based upon the pertinent 
facts developed by applicants, objectors, the department’s in- 
dependent investigation, department records, advisory data and 
reports by the Federal Deposit Insurance Corporation and 
Federal Reserve and from his own knowledge. It would be a 
rare case where any single factor of itself proved to be decisive. 
It is apparent that the real question is what are the factors 
that can be used to warrant the inference that a new banking 
facility should or should not be established. Some of them are 
discussed below. 


(2) Location, Service, Premises 
The location of the proposed banking service shows its ac- 
cessability and the type of service measures its adaptability to 


40 In Dauphin Deposit Trust Co. v. Meyers, supra n. 28 the following appear at p. 690: 
“* .. A community may be over-banked with a few large institutions with resources in 
excess of the requirements of the community as well as by a larger number of smaller 
banks than the needs of the community justify. The ideal situation is a sufficient number 
of banks to serve the requirements of the community and to maintain a competitive climate 
that will produce the best banking services.’ ” 

41 A survey of the state administrators revealed that no minimum anticipated deposits was 
set. They examine each application to be certain there is a reasonable expectation of 
deposits of a given amount and that they bear a proper ratio to the anticipated overhead 
costs. Nine felt that the deposits developed within three years must be as follows: 
five, $1,000,000; one $2,500,000; one, $2,000,000 to $3,000,000; one $2,000,000; one, 
$1,500,000 to $2,000,000. A District Chief National Bank Examiner felt $3,000,000 
would be the minimum amount. Others mentioned that the figure for branch banks would 
be less. All said there is no rule of thumb for estimating deposit potential. Usually, the 
capitalization is agreed upon at preliminary conferences. 
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local needs. Needless to say, the location should be accessible. 
Some of the factors bearing on this are location in an established 
trade center or in a shopping center with adequate parking 
space, public transportation and proximity to a large segment 
of the population in the area. The type of banking service 
should suit the needs of the area to be served. The premises 
to be occupied, which can be illustrated by photographs or plans, 
should bear a reasonable relation to the service to be rendered 
and its cost should be in keeping with the anticipated deposits. 

These factors could have an important bearing on a de- 
cision where more than one application is on file for the same 
area and there is need for only one. If both applications are 
equally deserving, the application first filed will be the one 
approved.” However, if one applicant can show that the ap- 
proval of its application will best promote the public conven- 
ience and advantage, it will get the nod even though others 
have been standing in line longer. A difficult situation can 
develop if applications for a national bank and a state bank- 
ing facility for the same area are filed at about the same time. 
It would call for cooperation between the administrators to 
determine whether additional banking facilities are needed and, 
if so, which proposed service will best suit the needs of the area. 


(8) Area 

The public convenience and advantage phrase in some 
banking acts and in the act governing national banks is 
followed by “of the community.” Others leave out the refer- 
ence to the community. As a practical matter and occasionally 
by separate provision, all of them require consideration of the 
area to be served. The presence or absence of the words re- 
lating to “community” will make little difference. With the 
exception of the rare instance of a statutory definition to the 
contrary, the word “community” does not mean “municipality,” 
but rather refers to a geographical segment which for banking 
purposes is regarded as a unit.“* It may be a part of a muni- 
cipality, a municipality or a municipality and the surrounding 


42 Schaake v. Dolley, supra n. 6. 


43 Upper Darby Nat. Bank v. Meyers, supra n. $8; Household Finance Corp. v. Gaffney 
supra n. 22. 








APPLICATION FOR NEW BANKS 933 


area normally attracted to its trade center. 

The area to be served must be supported in reason. Usually, 
it is not sufficient to draw a circle with a specified radius on a 
map with the proposed bank as the center and claim that as 
the area. An on-the-spot survey together with a consideration 
of the other matters hereafter mentioned will suggest the physi- 
cal limitations of the area. Natural barriers such as rivers and 
mountains and man-made ones like railroad lines and highways 
often make effective boundary lines. Traditional trade areas 
or communities are often evidenced by the nomenclature 
of districts, merchants’ associations, theaters, retail establish- 
ments and social groups. 

Frequently, the trade areas of nearby centers overlap. Also, 
the area may include segments over which a state administrator 
has no jurisdiction. For example, the center in which it is pro- 
posed to locate the new facility may be close to a state boundary 
line and part of tthe area to be served may lie in a sister state. 
Although there may be emotional force to the argument that 
the administrator should only be concerned with the convenience 
and advantage of his own state, it must be recognized that in 
such a case his problem is still the same, namely whether the 
establishment of a new banking facility would be in the interest 
of sound banking. Consequently, the administrator will be as 
interested in that part of the area as he would be if it were within 
his state. 

An applicant (i.e. an interest seeking a certificate of au- 
thority to commence business as a new banking facility) or an 
objector (i.e. an interest opposed to the establishment of a new 
banking facility) should be thoroughly familiar with the area 
and should be able to explain in detail how its extent is de- 
termined. 


(4) Financial Institutions in Area—Service 
The number, name, type,“* size, and volume of business of 
other financial institutions in the area as well as the service 
rendered by them are vital factors. It may well be that there 
are banks, savings and loan companies, building and loan com- 


44 Service offered by both national and state banks should be considered even though the 
administrators are different. Delaware County National Bank v. Campbell, supra n. 35. 
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panies, industrial loan companies, small loan companies and 
federal and state credit unions. In some states where branch 
banking is prohibited, limited banking services may be per- 
mitted to be rendered off the premises in appropriate places 
by means of “offices” or “tellers windows.” 'The administrator 
will want to weigh the effect of new banking facilities on them, 
and he will want to know whether the service presently rendered 
is adequate. 

It will be necessary to indicate the actual distances of such 
services from the applicant’s location, to analyze their business 
position with respect to gain or loss and with respect to business 
policies. In the case of banks the growth or loss of deposits 
and the ratio of loans to deposits will be interesting. 

A history of the existing financial institutions and the action 
taken on prior applications (if any) for the same area will be 
helpful. A study of the records of any prior applications for 
the same area, if available, will reveal the stand taken by such 
applicants and objectors. 


(5) Population 

The number of people in the area to be served can be deter- 
mined accurately. Census data can be supplemented by cur- 
rent estimates obtained from sources such as municipal of- 
ficials, local newspapers, trade associations and business pub- 
lications. If the area to be served is a part of a city or if it 
includes a segment of an adjoining municipality, the number 
of residents in the segment can be determined by obtaining 
maps of the municipalities showing voting wards and districts. 
Records of the number of registered voters in each ward and 
district are available. It may be assumed that the ratio of 
registered voters to population is the same for the segment as 
for the municipality in which it is located. The application of 
that ratio to the registered voters in the segment will give 
the number of people living there. It is to be noted that if 
such maps are used and the number of registered voters are 
indicated for each ward and district, it will be possible to show 
where most of tthe people in the area live. 

Comparative data is often helpful. Comparisons of per- 
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centage of population increase or decrease in the municipality 
in which the banking service is to be established with county 
and state percentage changes for ‘the same periods are of value 
in those instances where the original population base of the 
municipality is large enough to prevent small changes from 
making large percentage differences. 


The present figures will always be colored by past and 
future prospects. Increase or decrease can be established by 
comparing reported census figures and current estimates. The 
number and value of building permits and data from the post 
office relating to receipts and drops supplement population 
figures. Estimates of future growth or decrease sometimes are 
available in the form of economic studies made by local, county 
or state agencies and in some instances newspapers have had 
surveys made by market analysts. The planning of school 
authorities is necessarily based on estimates of future popula- 
tion. Frequently, they have had studies made. Land for de- 
velopment and zoning ordinances and their recent or proposed 
changes can be indicative of a future trend. An established 
real estate agent will have information on what plans have 
been made for future development before they are reflected 
in building permit records. 


Aside from the numbers, some information on the people 
themselves is required. For example, income classification is 
important. Also factors as whether a substantial portion are 
homeowners, commuters, farmers, seasonal workers and the 
like round out the population description. 


(6) Trade Center 

The center in which the banking facility is to be located, if 
such be the case, can be measured for economic strength by the 
volume of business done in its retail, wholesale and service es- 
tablishments. Such data is compiled when the Census of Busi- 
ness is taken, but not every place is reported upon. Current 
estimates of retail sales for key places can be obtained from 
business publications. : 

A study of retail sales statistics will tell a great deal about 
the economic strength of the municipality in which the new 
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banking facility is proposed to be located. Volume speaks 
loudly, but it should be analyzed in terms of similar data for 
earlier years, for competing centers, the county and the state 
and the component parts of the statistic itself should be ex- 
amined. Figures for earlier years will indicate change and 
its direction. If the municipality does not stand virtually alone 
as a trade center and there are other competing centers, a com- 
parison of retail sales statistics for competing centers, the 
county and the state will be helpful. Since the total volume is 
broken down into groups, ratios can be determined showing the 
relationship between each group and the whole amount. They 
will point up the kind of sales being made and the kind of a 
retail center the municipality is. It may be there are seasonal 
fluctuations as in the case of a resort or the volume may be 
misleading as in the case of a large mail order house doing 
business in a small municipality. Future population estimates, 
planned building, development of parking areas, enlarging 
existing retail, wholesale and industrial establishments and the 
like help in determining the future trend. 


The dollar volume of retail, wholesale and service estab- 
lishments can be supplemented by a description of the number 
of such establishments, the kind of business done and the num- 
ber of people employed. Pedestrian and vehicle traffic counts 
are informative. A listing of facilities such as newspapers, 
hotels, places of amusement, hospitals, governmental offices, 
field offices of utilities, insurance companies and the like, as well 
as a description of the more prominent businesses, gives the 
breath of life to statistical data. 


In the post war years planned shopping centers have been 
opened in increasing numbers. In the event there is an ap- 
plication to establish banking facilities in an established shop- 
ping center, the inquiry is along the same lines as for any other 
type of trade center. In addition a description of the other 
retail outlets, floor space occupied by each and the parking 
area are essential. If there is a housing development in con- 
nection with the shopping center, reference should be made to 
it. Retail sales can be estimated by talking with the agent in 
charge of the unit or by requesting individual estimates from 
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each retail outlet. Photographs should be used to illustrate 
the shopping facilities and parking area. 

If the shopping center has not been completed, the adminis- 
trator will want to know when it will be completed, whether 
the financing has been arranged, who the prospective tenants 
are, whether it has been fully rented, its size in terms of floor 
space, parking area and estimated retail sales and in general any 
pertinent information relating to the center and the time of its 
completion. Retail sales estimates can be obtained from the 
developer and from the chain outlets intending to rent space. 
Of course, such information is in addition to the other data 
developed bearing on the need for additional banking service. 


(7) Industry 
It is comparatively easy to obtain data on industry in the 
area. Normally, such concerns will disclose the approximate 
number of employees and will advise whether their business is 
seasonal. Such data is often collected by the chamber of com- 
merce. In some states industrial directories are published which 
will give the information needed. A real estate agent will be 


able to locate all the industrial plants in the area and will have 
considerable information on them. 

The future potential is measured by the demand for the 
products, the availability of power, water, land, transportation 
and labor. Directly bearing on this is the history of the in- 
dustries, involving questions such as whether they are new or 
well established and on how broad a guage they have been 
operating. 

(8) Agriculture—Cattle—Dairy 

If agricultural, cattle or dairy pursuits are prominent in 
the economy, it will be necessary to develop data with respect 
to the size of the various operations, volume of sales, income, 
number of people engaged in the industry, amount of land de- 
dicated to the particular pursuit and comparisons with earlier 
years. Prospects for the future are important. 


(9) Local Opinion 
The development of the factual data will give the adminis- 
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trator sufficient basis to judge whether new banking facilities 
will benefit the people living in the area, but he will have some 
question with respect to the businesses. Interviews with the 
proper executives in the more prominent retail, wholesale and 
service establishments and in the larger industrial plants will 
reveal whether they feel new banking facilities are needed and 
whether any business can be anticipated from such sources. Such 
an investigation will also indicate what the administrator has 
found or will find when his representatives make the rounds 
asking the same questions. 


(10) Deposits—Possibility of Success—Service 

The probable volume of deposits and the chances for a suc- 
cessful operation are of first importance. This category has 
been listed last, because no reliable estimate can be made unless 
factors such as those mentioned above have been weighed. Ad- 
mitting that the normal requirement of projecting deposit 
volume for three or five years calls for the crystal ball, the 
figures given must represent a reasonable judgment made with 
reference to a given factual situation. The judgment itself 
should be that of an experienced banker, and it can be supple- 
mented by reference to comparable situations. If the new fa- 
cility is to be a branch bank, the number of depositors of the 
parent bank in 'the area can be determined and it may be pos- 
sible to work out helpful ratios of deposits to the number of 
people or industries. 


There is no rule as to the dollar amount of deposits which 
must be generated. The figure must be large enough to enable 
the proposed banking facility to render the services it pro- 
poses to offer, to cover the costs of the operation and to allow 
for a reasonable profit. Although there is no set amount, a sur- 
vey of the various administrators indicated that in a rural area 
the figure would have to be a minimum of $1,000,000 and in 
more heavily populated and industrialized areas, at least $3,- 
000,000, and probably more. 


The possibility of success involves more than the problem 
of obtaining deposits. Employment of such funds must also be 
considered. This gives rise to a number of considerations such 
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as the demand for banking services and a showing that the 
services to be rendered by the proposed new banking facility 
are suited to that demand. While much of this is also in the 
realm of inference, it may be possible to get local businessmen 
to state that they borrow for business purposes, and that there is 
a demand for loans of various types in the area sufficient to 
cover such new funds as may be available. The demand for 
other types of banking services can be developed from the fac- 
tors previously mentioned and expert testimony based upon the 
same thorough analysis of the banking needs of the area as is 
required 'to estimate probable deposits. 


SOURCES OF INFORMATION 

The first step in the preparation of material in support or 
objection to an application is to make an on-the-spot survey. 
The proposed location and surrounding area should be visited 
in the company of people who know the area such as a real 
estate agent or local businessman. Sufficient time should be 
allowed for a thorough study to be made. Fact being stranger 
than fiction, it cannot be anticipated what a survey will reveal 
and what arguments pro and con will be suggested. The value 
of this is attested to by the fact that all the administrators, the 
Federal Reserve and the Federal Deposit Insurance Corpora- 
tion make such a survey. Other suggested sources of informa- 
tion are set forth in outline fashion in Table II of the appendix. 


PRESENTATION 

It is customary for those interested in establishing new 
banks or branches to have preliminary discussions with the ad- 
ministrator. At that time, he will indicate whether he feels 
the matter should be investigated further and will also answer 
some of the questions suggested below. Needless to say, if 
he recommends against proceeding, the applicant, who has the 
burden of proof,” will not prevail unless he can produce some 
startling facts in support of his position. 

The state in which the proposed facilities are to be estab- 


45 Wall v. Fenner, supra n. 38 at p. 725. Family Finance Corp. v. Gaffney, supra n. 34 
at p. 412. 
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lished as well as the kind of facilities will govern the presenta- 
tion of data by the applicant and the objectors. Statutes and 
administrative regulations fall into two general classifications. 
One is the hearing procedure and the other is the conference 
procedure. Under the former, the practice is to arrange for a 
hearing upon due notice to all interested persons and to permit 
the applicant and others to present such evidence as they deem 
pertinent. The types of hearings vary from informal to formal. 
The other method is to arrange for a series of separate confer- 
ences with the applicant and other interested persons. The 
conference procedure is informal, but interested parties can 
present all of the material either orally or in writing that can 
be given in an open hearing. A little more than half of the 
states use the conference approach and the remainder hold 
hearings. In tthe case of national banks, the conference pro- 
cedure has been adopted. It is imperative to determine in ad- 
vance what procedure will apply. 


If a hearing procedure has been adopted whereby witnesses 
testify and exhibits are presented, the applicant will have to 


organize his material so that it will go in, in either the form of 
oral testimony or exhibits which are explained by witnesses. In 
such proceedings expert testimony by bankers, real estate 
agents, insurance agents, businessmen and officers of the in- 
terested parties will be of value. Also it is a natural for the 
use of the exhibit in the form of pictures, charts and maps. 
However, there is no reason why expert witnesses cannot be 
brought to a conference nor is there any reason why the same 
type of exhibits cannot be offered. It would be a bad move to 
assume that since a conference procedure is informal, it is not 
necessary to develop the case as fully as possible. In brief, the 
same ground is covered and the only real difference is the tech- 
nique of getting it in. 


It would be foolish to attempt to outline the means of prov- 
ing a point. However, reference should be made to the use of 
charts, maps and photographs. A well prepared chart, prop- 
erly explained, illustrates visually the point it covers and is apt 
to be remembered. If an important point is to be made and it 
is of such a nature that it can be illustrated by charts, a chart 





APPLICATION FOR NEW BANKS 941 


should be prepared. Maps can show the location and acces- 
sibility of the proposed service, the area to be served, the location 
of other financial services, the location of other trade centers, 
the location of the population, and the location of industries. 
An oral description of an area and the items previously men- 
tioned means very little. Photographs can well illustrate a 
building, a shopping center and aerial photographs can be help- 
ful in illustrating the area to be covered. 

It is to be expected that all concerned will be represented 
by counsel. He will act as an operations officer in getting the 
material assembled, will see to it that special reference is made 
to any particular items specified in the particular statute, and 
will prepare the presentation in an appropriate manner. In 
those instances where the conference procedure prevails appli- 
cant’s counsel will prepare a written argument somewhat like 
a brochure outlining his position and containing various sup- 
porting exhibits. Counsel for the objectors has the same priv- 
ilege. Memoranda are often submitted in state proceedings 
where open hearings are held to review testimony and evid- 
ence presented at the hearing. 


CONCLUSION 

Banking acts requiring the administrator 'to decide whether 
the establishment of new banking facilities will promote the 
public convenience and advantage call for a judgment based 
upon all available facts. Unless the prevailing situation is such 
that the administrator knows when the application is first filed 
whether or not it is wise to establish new banking facilities, a 
question calling for informed judgment is presented and the 
way in which it is treated will affect the administrator. In such 
a case the time spent by those concerned in doing a thorough 
job is well worthwhile. 
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APPENDIX 


TABLE II 


POSSIBLE SOURCES OF INFORMATION FOR DEVELOPMENT 


OF FACTUAL DATA 


1. Local Government 


(a) Clerk 

(b) Tax Collector 

(c) Building Inspector 
(d) Fire Department 
(e) Principals of Schools 
(f) Library 

(g) Police 


2. County Government 


(a) Highway Department 
(b) Education Department 
(c) Board of Elections 


(d) County Agriculture Agent 


8. State Government 


(a) Banking Department 

(b) Labor Department 

(c) Conservation and Develop- 
ment Department 

(d) Highway Department 

(e) Tax Department 

(f) Public Utility Commission 

(g) Motor Vehicle 

(h) County Agriculture Agent 

(i) State Employment Agency 


4. Utilities 


(a) Power 
(b) Transportation 
(c) Telephone-telegraph 


5. Post Office 


6. Organizations 


7. 


8. 


(a) Chamber of Commerce 

(b) Business — Trade Associa- 
tions 

(c) Commanding officers of 
nearby military posts. 

(d) Clearing House Data 

(e) Granges 


Newspapers 


Publications 


(a) Census of Population, Cen- 
sus of Business, Census of 
Agriculture 

(b) Reports of State Banking 
Department 

(c) Annual Reports of Banks in 
Area 

(d) Sales Management Maga- 
zine, May edition en- 
titled “Survey of Buying 
Power” 

(e) Editor and Publisher Mar- 
ket Guide 

(f) Brochures issued by real 
estate and shopping cen- 
ter developers 

(g) Bank Directories, 
Polk’s 

(h) Surveys published and is- 
sued for advertising and 
good will 


e.g. 
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(i) Standard Rate and Data 
Service Booklets 


9. Industries (Manufacturing — 


Construction) 
(a) Management 
(b) Credit Unions 


10. Retail Establishments 


11. Service Establishments 
(a) Real Estate Agency 
(b) Insurance Agency 


12. Carriers 
(a) Railroads 
(b) Trucking 


LAW JOURNAL 


13. Records of Administrative De- 

cisions 
(a) Bank or Branch Bank ap- 
plications in area and 

close by 

(b) Other types of financial in- 
stitution in area or close 

by 


14. Data from previous experience 
in area or elsewhere if affiliated 
with other bank or seeking 
branch 


15. Experts 
(a) Economics — Banking pro- 
fessor at local University 
(b) Bankers 
(c) Prominent businessmen 





Surety’s Subrogation 
Against Banks 


GIBSON B. WITHERSPOON 
of the Mississippi Bar 


When a surety company pays a claim because of a default- 
ing principal, the company immediately analyzes the cause of 
the defalcation and makes an effort to be reimbursed. As the 
principal is usually bankrupt, the surety turns to its rights 
against third parties who may have contributed either directly 
or indirectly to the loss. The surety’s right of subrogation 
against a principal is almost absolute (London Guarantee & 
Accident Co. v. Guiles, 22 Fed. 689). Thus, the surety steps 
into the shoes of the defaulting principal and takes over by 
equitable subrogation all of the rights of the obligee against not 
only the defaulting principal but also against a third party 
who may have aided the defaulter in any way or participated 
in some wrongful act which was a contributing or concurrent 
cause to the loss (American Bonding Co. v. National Me- 
chanics Bank, 97 Md. 598, 55 Atl. 395; Stearns, Law of Surety- 
ship, Par. 11.5, page 450). 


Applying these ancient principles to modern day banking 
practice, we see that a bank was held liable where the receiver 
used trust funds in paying individual debts at a bank, the bank 
having knowledge of the trust character of the fund and when 
receiver's surety paid the loss, it was entitled to subrogation 
to all the rights of the insolvent estate against the bank (Na- 
tional Surety Co. v. State Savings Bank, 156 Fed. 21; Hall v. 
Windsor Saving Bank, 97 Vt. 125, 121 Atl. 582; Am. Nat. 
Bank v. F. & D. Co. 129 Ga. 126, 58 SE 867). The cases are 
uniform in holding that the right of the surety begins the day 
of the execution of the contract with the principal. Kentucky 
and Tennessee both have statutes giving the surety a right of 
remedy even before any payment is made. All the courts hold, 
however, that the surety has the right of subrogation as soon as 
payment is made and are most uniformly investing in the surety 

945 
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all of the irregularities which occurred since the date of its 
original bond. 

Progress payments under a contractor’s performance bond, 
except in cases of default, are not subject to any of the surety’s 
right or control but the retained percentage when the contract 
is completed is held to be for the protection of the owner and 
the surety (14 ALR NS 457). 

Where a surety on fidelity bonds pays a bank’s loss result- 
ing from employee’s forgery of endorsement of names of payees 
on its checks a bank has no right to charge these checks to the 
account of the drawer. A very interesting discussion on this 
subject is found in Mitchie, Banks and Banking, Vol. 5, at page 
506; 9 Corpus Juris Secundum Banks and Banking, Par. 356; 
7 American Jurisprudence 590. 


SALE AND LEASEBACK OF BANK’S MAIN OFFICE 
BUILDING 


Liberty Bank of Buffalo, New York, has recently entered into 
an agreement to sell to a group of investors its main office bank 
building in Buffalo. The transaction involves the simultaneous 
lease-back of the building by the bank for a term of 25 years with 
three optional 25 year renewals. This type of transaction, which 
hitherto has been common in the department store, factory, and 
office building fields, should be very rewarding for the bank and 
its stockholders. Some of the factors, which persuaded the banks’ 
directors to undertake this sale include the following: 


1. Capital funds are created without a public offering of additional 
bank stock. 

2. Stability of occupancy expense over the life of the lease is assured. 

8. It will free funds presently invested in fixed asscts for more desir- 
able bank investments. 

4. The conversion of the fixed assets to other investments will place 
the Bank in a more favorable liquid position. 

5. Since the building was carried at a low value for book purposes, 
the profits derived from this sale will increase the book value of all of the 
outstanding shares of stock; the investment of the proceeds derived from 
converting such a large investment in fixed assets to liquid assets should 
bring higher earnings. 

The tax aspects of this type of transaction are reviewed in 
the July, 1957 issue of Tae Banxinc Law Journat at page 605. 





BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Repayment of Loan to Bank Constitutes 
Voidable Preference 


The federal bankruptcy statutes specify that if a bankrupt 
transfers property to another within four months of bank- 
ruptcy and the one receiving such property either knows or 
has reasonable cause ‘to believe the transferor is insolvent, the 
transfer constitutes a preference and is void. As in the case 
reprinted below, it is usual when a transfer has taken place 
within four months of bankruptcy for the trustee in bankruptcy 
to bring suit against the party receiving the property and 
claim there was a voidable preference. 

Here the party receiving the property from the bankrupt 
was a bank that had loaned money to a company engaged in 
the retail clothing business. The loan was for $10,000 and 
matured in 90 days. At maturity $4,000 was repaid and the 
borrower requested another 90 days to pay the balance. The 
bank gave the borrower only another 30 days to make payment 
and at the end of that period received payment in full. The 
borrower was adjudicated bankrupt three months later. The 
court had to resolve two questions under the statute; first, had 
the borrower in fact been insolvent at the time the balance of 
the loan was repaid to the bank and, second, did the bank know 
or have reasonable cause to believe the borrower was insolvent 
at the time of repayment? 

An audit showed clearly that the borrower had been in- 
solvent when the payment was made. And the court was of 
the opinion that the following enumerated facts indicated 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition)§ 142. 
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equally clearly that the bank should have realized the borrower 
was insolvent: 


1. Borrower was undercapitalized and had to sell merchandise 

below cost because two of its stores opened behind schedule. 

. Borrower overdrew its account at the bank and delayed in 
making the overdrafts good. 

. Inactivity of borrower’s checking account. 

. Sale of one of borrower’s stores and failure of borrower to 
furnish financial information to bank. 

. Repayment of part of the loan in cash which borrower did not 
deposit in its account for fear of attachment by creditors. 


Gelbman, Trustee in Bankruptcy v. The Canton National 
Bank, United States District Court, N.D. Ohio, 150 F.Supp. 
804. The opinion of the court is as follows: 


WEICK, D.J.—This action was brought by the trustee in bank- 
ruptcy to set aside an alleged preferential transfer made within four 
months of bankruptcy, which consisted of a payment of $6,000 made 
by the debtor to the Canton National Bank on an unsecured promis- 
sory note. 

The parties are in agreement that the only questions to be deter- 
mined by the Court are: 

(1) Was the debtor insolvent on the date of payment, namely, on 
September 15, 1953? 

(2) Did the bank have reasonable cause to believe that the debtor 
was then insolvent? 


The debtor was an Ohio corporation and had three stores located in 
shopping centers in Canton, Niles and Warren, Ohio, where it was 
engaged in the retail sale of children’s clothing. The Canton store was 
opened in September 1952, Niles in March 1953 and Warren in the 
latter part of May 1953. 

On May 5, 1953 the debtor borrowed $10,000 from the bank and 
to evidence the loan executed and delivered its promissory note payable 
in 90 days. It deposited with the bank as security a new $10,000 policy 
of life insurance on the life of its president, on which only one premium 
had been paid, and a subordination agreement with respect to non- 
current loans which had been made to it by its stockholders. It also 
furnished the bank with a balance sheet and an income and surplus 
statement as of February 28, 1953 prepared by an auditor which showed 
the debtor was then solvent. No security was given to the bank other 
than the life insurance policy which was of little value. The bank’s 
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records indicated that the loan was to be reviewed at maturity when 
a new balance sheet and profit and loss statement would be obtained. 

At maturity, namely on August 4, 1953, the debtor paid $4,000 in 
cash to the bank on the indebtedness and wanted to renew the loan for 
an additional 90 days. The bank, however, renewed the loan for only 
30 days because the debtor had not furnished it with a new balance 
sheet and profit and loss statement which was contemplated when the 
loan was originally made. 

On September 15th the debtor paid the bank $6,000 in full pay- 
ment of the renewal note and secured a surrender of the note. It is this 
payment which the trustee in bankruptcy questioned and seeks to re- 
cover from the bank in the present action. 

The debtor was adjudicated a bankrupt on an involuntary petition in 
bankruptcy filed in this Court on December 17, 1953. 

The evidence shows beyond any doubt that the debtor was insolvent 
on September 15, 1953. An auditor, who had been employed at various 
times by the debtor, testified that on December 8, 1956 he prepared a 
balance sheet as of August 31, 1953 from the debtor’s books and records 
which showed liabilities of $61,736.34 and assets of only $18,986.31. 
He had previously prepared another statement on or about October 10, 
1953 without audit, which showed assets of $26,343.76 and liabilities of 
$52,318 as of September 30, 1953. The schedules filed in the bankruptcy 
court showed assets of $11,542.80 and liabilities of $55,483.47. 

While no financial statement was prepared for the critical date of 
September 15, 1953, this was unnecessary because the statement as of 
August $1, 1953 showed liabilities in excess of assets in the amount of 
$42,750.03 and in the absence of any evidence as to improvement in the 
15 day period which followed, or thereafter, it may be fairly inferred 
that the condition of insolvency existing on August 31, 1953 continued 
to the date of bankruptcy, when the company had an excess of liabilities 
over assets in the amount of $55,483.37. I, therefore, find that the debtor 
was insolvent on September 15, 1953. 

The question as to whether the bank had reasonable cause to believe 
that the debtor was insolvent presents a more difficult problem. 

The debtor was engaged in a new venture, and was undercapitalized 
for the equipping, stocking and operating of three stores. This is apparent 
from the fact that its shareholders had made loans to it totalling 
$19,746.48 which the bank required to be subordinated in its favor as 
part of the consideration for making the loan. An additional loan of 
$20,000 from shareholders was contemplated for the new stores which 
were being opened in Niles and Warren. There is no evidence that this 
additional loan from shareholders was ever made. - 

The debtor had purchased seasonal merchandise in anticipation of 
the opening of two of its new stores in February, but the stores were 
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not completed until March for Canton and May for Warren. The 
result was that the debtor was compelled to sell merchandise out of 
season at substantial discounts and in some instances at 50% of cost. 
This information was given to the bank prior to the payment in question. 

The losses sustained from operations up to September 30, 1953 
amounted to over $38,000 which included $8,500 for the month of 
September alone. 

On July 13, 1953 the debtor sold its Canton store to Kidstuff, Inc. 
and sustained a loss of $12,109.33 from the sale. The bank learned of 
the sale prior to September 15th. 

The debtor opened a checking account with the bank on April 27, 
1953 which was quite active until the following July, when the activity 
materially slackened and the account was overdrawn by the writing of 
checks without sufficient funds for their payment. The bank, of course, 
knew about these “N.S.F.” checks as under bank procedures the matter 
was brought to the attention of its officers. The unpaid checks were 
returned to the payees. 

An overdraft of $1,446.51 existed in the account on July 23, 1953. 
On the following day a deposit of $2,083.42 was made, but because of 
outstanding checks the account was still overdrawn by $519.51, which 
overdraft was not restored until July 29th. 

On August 25th the balance in the checking account was only $5.15. 


No deposits were made in the checking account for a period of nearly 
a month, namely, from August 20th until September 15th which is the 
critical date. 

The payment made by the debtor to the bank in the amount of $4,000 
on August 4th, at the maturity of the original loan, was in the form of 
cash. 

Mr. Rose, the president of the debtor, testified that he did not 
deposit the receipts from the stores in the checking account at the 
bank for fear of attachment by creditors and that he was accumulating 
cash to pay on the bank loan. He wrote creditors sending partial 
payments and requesting additional time for the payment of debtor’s 
indebtedness. 

The $6,000 payment to the bank on September 15, 1953 was com- 
posed of $4,000 cash and a $2,000 check of Kidstuff, Inc., the purchaser 
of the Canton store. 

The Vice President of the bank had made inquiry of the debtor’s 
auditor and president concerning the sale of the Canton store and testi- 
fied that he was “perturbed” when the information he requested was 
not forthcoming and the bank’s $6,000 note was not due. 


The bank received a letter from another bank dated September 3, 
1953 inquiring as to the credit standing of the debtor but delayed 
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answering it until September 15th which was the date of the questioned 
payment. In its answer to the letter, the bank stated that the debtor 
had maintained decent balances in its account “until several months 
ago and since that time some checks have been returned for not 
sufficient funds.” 

Summarizing the above circumstances: 

Undercapitalization of the debtor. Sales of merchandise below cost 
and heavy losses sustained in the operation of the business. 

Checks drawn on debtor’s checking account without having sufficient 
funds for payment resulting in overdrawing the account. 

Delay of the debtor in making good the overdrafts. 

Inactivity of the checking account including the failure of debtor 
to make any deposits therein for nearly a month. 

Sale of the Canton store in the city where the bank was located and 
the failure of the debtor to furnish information to the bank relative 
thereto in response to the request by the bank. 

Payments on the loan made by the debtor to the bank of sizeable 
amounts in the form of cash. The debtor accumulated the cash and 
did not deposit it in the checking account for fear of sequestration by 
creditors. 

Failure to secure financial statement of the debtor at maturity of 
original loan or any time thereafter although such statement was con- 
templated at time of original loan. 

The bank’s delay in answering an inquiry from another bank as to 
debtor’s credit standing and its answering such inquiry on the day the 
questioned payment was made. 

Mere suspicion of insolvency is insufficient to put a person on inquiry. 
Grant v. National Bank, 97 U.S. 80, 24 L.Ed. 971. On the other hand, 
the trustee in bankruptcy was not required to prove that the bank had 
actual knowledge of the insolvency of the debtor. This would impose 
an almost impossible burden. 

The trustee was merely required to prove that the bank had reason- 
able cause to believe that the debtor was insolvent. This may be done 
by circumstantial as well as by direct evidence. 

In Prudential Insurance Company of America v. Nelson, 6 Cir., 96 
F.2d 487, 491, Judge Simmons said: 

“Likewise must we reject the contention that the appellant had no 
reasonable cause to believe the bankrupt to be insolvent and that the 
payment would operate as a preference. While it is true that mere 
suspicion of insolvency or preferential effect is not enough to establish 
the voidability of a transfer, yet neither are circumstances which carry 
absolute conviction of insolvency the test of its infirmity. The statute 
condemns a transfer as preferential when the transferee has reasonable 
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cause to believe that the transferor is insolvent and that it will effect a 
preference. It sets up a practical test, one with which courts are familiar 
and which in other transactions is frequently applied. If reasonable cause 
to believe a transferor insolvent and his transfer preferential in effect 
must wait upon complete audit and appraisal of a bankrupt’s affairs, 
preferential transfers would rarely exist and the statutory protection 
to creditors be unavailing. Here were the signs which to a careful 
creditor pointed unerringly to a critical stage having been reached in its 
debtor’s affairs.” 

While this case was decided prior to the amendment of the statute, 
signs were pointed out by Judge Simmons which, like the circumstances 
in the case at bar, showed that there was reasonable cause to believe 
that the debtor was insolvent. 

Where the circumstances are such as would lead an ordinary person 
to make inquiry, the creditor is chargeable with notice of all facts which 
a reasonable diligent inquiry would have revealed. Collier on Bank- 
ruptcy, 14th Ed., Vol. 3, § 60.53; Swanson & Sons Poultry Co. v. Wylie, 
9 Cir., 1956, 237 F.2d 16; Essex National Bank of Haverhill, Mass. v. 
Hurley, 1 Cir., 16 F.2d 427. 

Had such inquiry been made in the present case it would have 
revealed the debtor’s state of insolvency. 

The fact that the auditor did not know of the insolvency on Septem- 
ber 15, 1953 does not help the bank. The debtor did not keep the 
auditor fully informed or furnish him with all the facts. When the 
auditor prepared the statements as of August 31 and September 30 he 
was then in possession of sufficient information to show that the 
debtor was hopelessly insolvent. 

The president of the debtor had knowledge that his company was 
operating at a loss and was in serious financial difficulty. His course 
of conduct shows that and he testified that he informed the Vice Presi- 
dent of the bank of the debtor’s financial difficulties. 

I find that the bank had reasonable cause to believe that the debtor 
was insolvent. 

This memorandum is adopted as findings of fact and conclusions of 
law. Judgment may be entered in favor of plaintiff for $6,000 with 
interest from September 21, 1954. 








Court Overrules Pennsylvania Banking 
Department on Merger Issue 


In Pennsylvania two banks, the Carlisle Trust Company 
and the Dauphin Deposit Trust Company received the ap- 
proval of the Department of State to merge under a plan 
which would make the smaller bank, Carlisle, a branch of 
Dauphin. The Department of Banking, however, disapproved 
the Articles of Merger on the ground that the banking facili- 
ties in Carlisle were adequate and ‘that the merger would re- 
sult in over-banking in the community. The two banks ap- 
pealed the Department’s decision to the Supreme Court of 
Pennsylvania. 

The position of the Department of Banking was that under 
the statute granting it the power to disapprove mergers, the 
Department was required to consider whether or not a merger 
was “made for legitimate purposes.” It interpreted this to 
mean that it could disapprove a merger if its findings indicated 
there was no need for such action. The court granted that this 
was the test under earlier Pennsylvania statutes but that under 
a 1955 statute the Department was given power to disapprove 
a merger only if it did not meet certain specific standards. 
There was nothing in the amendatory act to indicate that the 
Department should consider need of banking facilities as part 
of the test to see if a merger was being made for legitimate 
purposes. Dauphin Deposit Trust Company and Carlisle Trust 
Company v. Myers, Secretary of Banking, Supreme Court of 
Pennsylvania, 180 A.2d 686. The opinion of the court is as 
follows: 


BELL, J.—Articles of Merger of Dauphin Deposit Trust Company 
and Carlisle Trust Company were filed by the Banks and approved 
by the Department of State; thereafter the Articles were transmitted 
to the Department of Banking for approval or disapproval in accord- 
ance with the Banking Code. Both banking institutions are chartered 
under the law of Pennsylvania. Carlisle Trust Company has its principal 
and sole place of business in the Borough of Carlisle, Cumberland County. 
It has no branches. Dauphin Deposit Trust Company has its principal 
place of business, together with three branches, in Harrisburg, Dauphin 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 119. 
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County. Cumberland County and Dauphin County are contiguous 
counties. The plan of merger provided for the retention and operation 
of the banking office of Carlisle Trust Company in Carlisle as a branch 
of the surviving institution which was to be known as Dauphin Deposit 
Trust Company. 

The proposed merger was disapproved by the Department of Bank- 
ing in a comprehensive opinion. The basic reason given by the Secretary 
of Banking for disapproving the proposed merger was that there was 
no need for the merger since the banking facilities and services in Carlisle 
were adequate, and the merger would result in over-banking the com- 
munity which would be detrimental and possibly disastrous to the 
community. From this order of the Department of Banking, Dauphin 
Deposit Trust Company and Carlisle Trust Company appealed to this 
Court. 

Section 204 of the Act of May 15, 1933,! known as the Banking 
Code, was repealed by the Act of December 30, 1955.2 Section 204 
was composed of numerous paragraphs, seven of which were lettered 
A, B, C, D, E, F, G. In lieu of § 204, the Act of 1955 added a new and 
different section to the Banking Code, namely, 204.1. Section 204.1 
was divided physically into many paragraphs, six of which were lettered 
A, B, C, D, E, F. Subsection A and B of § 204.1 are the only subsections 
that are relevant to this case. 

Section 204.1, subsection A, provides in material as follows: 

“Branches. 

“A. Any institution may continue to maintain and operate any 
branch heretofore lawfully established by such institution. 

“Tf an institution is hereafter merged or consolidated with another 
institution or national banking association, the surviving institution, in 
case of merger, or the newly consolidated institution, with the approval 
of the department,’ with respect to any such institutions or national 
banking associations, may retain and operate as branches any of their 
principal place of business and branches which may have been in lawful 
operation in the same county or in a county contiguous to the county 
in which the principal place of business of the institution resulting from 
the merger or consolidation is located on the effective date of such 
merger or consolidation.” 

The key words on which this case turns are “with the approval of 
the department.” 

Section 204.1, subsection B, covers the establishment and mainten- 
ance of branch banks without merger in the same city, borough or 
_village in which the principal place of business of the large bank is 


IPL. 624, 7 PS. § 819-204. 
2P.L. 920, 7 PS. §§ 819-204, 819-204.1. 
3 Italics throughout, ours. 
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located, and in the same or in a continguous county. Under subsection 
B, a bank may establish a branch with the prior written approval of 
the Department of Banking, except that if the branch is to be located 
in any other city, etc. in the same county, or in a county contiguous 
to the county in which the principal place of business of the large bank 
is located, the application must be approved by both the Department 
and the Banking Board. This subsection further provides, clearly and 
specifically, that when a bank files an application for the establishment 
of a branch in the same city, etc., the Department shall approve the 
application “if it finds upon investigation that there is a need for bank- 
ing services or facilities such as are contemplated by the establishment 
of such branch and that all other requirements of this section have been 
met.” If the Department finds, after investigation, that the bank has not 
met all the requirements of the section, or that there is not a need for 
banking services or facilities such as are contemplated by the establish- 
ment of such branch, it shall disapprove the application.* 

Notwithstanding the fact that the requirements of subsection A and 
of subsection B are obviously very different, the Department of Banking 
interpreted each of them alike, i.e. each required approval of the Depart- 
ment if and only if the Department found that there was a need for 
banking services or facilities such as are contemplated (1) by the 
merger or (2) by the establishment of a branch bank without a merger. 
If this was the standard which the Legislature intended to prescribe in 
each case, it is regrettable that it did not clearly and specifically so 
provide in subsection A. 

The languauge of subsection A “with the approval of the department” 
is at first blush sufficiently broad to give the Department the sole dis- 
cretion, without any reasonable standards or indeed without any stand- 
ards whatever, to approve or disapprove a merger, the effect of which 
is to establish a branch in a contiguous County. Where the standard 
fixed by the Legislature is not arbitrary or unlimited, but is definite and 
reasonable, the delegation of power or discretion will be sustained as 
constitutional. In considering the standard, regard must be had to 
the purpose and scope of the Act, the subject matters covered therein, 
the duties prescribed and the broad or narrow powers granted, because 
those factors will often determine whether or not a sufficiently clear, 
definite and reasonable standard has been established. A grant of power 
to the Department of Banking to approve or disapprove a merger in 
its sole discretion, without any standards whatever, would be an 
illegal delegation of authority and would render subsection A unconsti- 
tutional.’ Holgate Bros. Co. v. Bashore, 331 Pa. 255, 200 A. 672, 117 


*It is unnecessary to review the additional provisions of subsection B since they are 
not pertinent. 

5 Moreover, an interpretation which invalidates subsection A, would have the additional 
undesirable effect of prohibiting future mergers of banking institutions, the effect of 
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A.L.R. 639; Hotel Casey Co. v. Ross, 343 Pa. 573, 578, 580, 23 A.2d 737; 
In re Marshall Impeachment Case, 363 Pa. 326, 69 A.2d 619; Schechter 
Poultry Corp. v. United States, 295 U.S. 495, 55 S.Ct. 837, 79 L.Ed. 1570; 
Panama Refining Co. v. Ryan, 293 U.S. 388, 55 S.Ct. 241, 79 L.Ed. 446; 
O’Neil v. American Fire Insurance Co., 166 Pa. 72, 30 A. 943, 945, 26 
L.R.A. 715; Hudson-Harlem Valley Title & Mortg. Co. v. White, Sup., 8 
N.Y.S.2d 599. Cf. also Bell Telephone Co. v. Pennsylvania v. Driscoll, 
343 Pa. 109, 21 A.2d 912. 


We must therefore examine subsection A of § 204.1 more closely, in 
order to see whether it cannot be interpreted in a manner which carries 
out the Legislative intent and at the same time satisfies all Constitutional 
requirements. Evans v. West Norriton Township Municipal Authority, 
870 Pa. 150, 87 A.2d 474; Fidelity-Philadelphia Trust Co. v. Hines, 387 
Pa. 48, 10 A.2d 553; cf. also Hotel Casey Co. v. Ross, 343 Pa. 578, 23 
A.2d 737, supra; In re Shelley’s Petition, 332 Pa. 358, 2 A.2d 809; Statu- 
tory Construction Act of May 28, 1937, P.L. 1019, § 52, 46 P.S. § 552. 


In Evans v. West Norriton Township Municipal Authority, $70 Pa. 
at page 158, 87 A.2d at page 478, supra, the Court said: 


“ese 
. 


. . we can declare an Act of Assembly void, only when it violates 
the constitution clearly, palpably, plainly, . ..? Tranter v. Allegheny 
County Authority, 316 Pa. 65, 75, 173 A. 289, 298. Where the meaning 
of an act is doubtful, and two constructions are reasonably possible, one 
of which will render the act constitutional and the other unconstitutional, 
the courts should adopt a construction which renders the statute con- 
stitutional. Fidelity-Philadelphia Trust Co. v. Hines, 337 Pa. 48, 10 
Ad 558; Carr v. Aetna A. & L. Co., 263 Pa. 87, 106 A. 107.” 


It may aid us in construing the Act of December 30, 1955, which 
amended the Act of May 15, 1933, the Banking Code, by repealing § 204 
and adding a new and different section known as § 204.1, if we consider 
the prior law which it sought to change. Prior to the aforesaid amend- 
ment, the law on this subject was clearly settled. Section 204, subd. 
D of the Banking Code provided: 


A state bank “may (2) establish a branch . . . in any place within 
any county contiguous to the county in which its principal place of 
business is located, if the city, borough or other community in which 
such branch is to be established is without adequate banking facilities, 
or, in the case of a merger or consolidation, is without adequate banking 
facilities other than an incorporated institution or national banking 
association which is a party to the plan of merger or consolidation . . .” 


It will be noted that § 204, subd. D clearly and specifically set up a 
‘ standard—a reasonable and proper standard—namely, the adequacy 


which is to establish a branch, since branch banking is permissible only by statute and 
no statute would exist to cover such a situation. 
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or inadequacy of banking facilities.6 Thereafter, the Legislature, we 
repeat, repealed all of § 204 and in lieu thereof enacted a new and 
different section, viz., § 204.1. The most important changes occur in 
§ 204.1, subd. A where—in the event of a merger of two banks, the effect 
of which is that the smaller bank becomes a branch of the larger bank— 
no mention is made of need for banking services or facilities, but the 
only specific requirement is that the merger is to be permitted “with 
the approval of the Department.” Moreover, unlike the former § 204, 
subd. F, no reference or appeal is made to the Banking Board in cases 
where the Department approves the merger, and, we repeat, no mention 
is made of need (or adequacy) of banking facilities or services. 

In Delaware County National Bank v. Campbell, 378 Pa. at page 325, 
106 A.2d at page 422, supra, the Court said: 

“Part of the powers and duties of the department of Banking, and 
in cases of mergers with resultant branch banking, part of the powers 
and duties of the Banking Board, is to determine, as the Department 
and Board did in the present case, whether the community served and 
from which a bank draws its depositors and clients has adequate bank- 
ing facilities and is not overbanked. Appellees admit that . . . ‘As inter- 
preted by the Banking Board in accordance with its plain terms, the 
clear intention of the statute in regard to establishment of branches, 
both by new branch and by merger, is the same: to guard against 
“overbanking” on the one hand, and “underbanking” on the other; . . .’. 
The legislature, . . . did not exclude or intend to exclude competition 
between banks; it intended, inter alia, to exclude such competition as 
would likely weaken or destroy some banks in an over-banked com- 
munity and thus weaken or injure the entire banking system, to the 
detriment of depositors, creditors, stockholders and the public alike.” 

The Department of Banking in its opinion in the instant case 
correctly said: 

“In measuring banking facilities and services to determine on the 
one hand need which results in under-banking or on the other hand an 
excess of banking services which results in over-banking, due considera- 
tion must be given not only to the number of banking facilities present 
in a community but also to the quality of such facilities. A community 
may be over-banked with a few large institutions with resources in excess 
of the requirements of the community as well as by a larger number of 
smaller banks than the needs of the community justify. The ideal 
situation is a suffcient number of banks to serve the requirements of 
the community and to maintain a competitive climate that will produce 
the best banking services.” 
€In Delaware County National Bank v. Campbell, $78 Pa, $11, 106 A.2d 416, 424, 
we interpreted § 204, subd. D to mean that “a merger may be approved if the city, 
borough, or other community in which such branch is to be established [by way of 
merger] is without adequate banking facilities excluding the institutions which are a 
party to the plan of merger.” 
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Contrary to the Department’s contention that the principal changes 
made by § 204.1 were procedural (for example to eliminate in one 
instance a written application and reduce the time of investigation from 
60 days to 30 days) it is obvious, from the entire new lengthy section 
and particularly from the changed language, that the legislature 
intended to make a substantial number of substantive changes. For 
example, under subsection A, an approval by the Banking Board was 
eliminated if the Department approved a merger, the effect of which 
was to establish a branch in a contiguous County; and the requirement 
of need (or adequacy or inadequacy) of banking facilities, which was 
specifically set forth in subsection B and in old section 204, subd. D, was 
conspicuously omitted. It would therefore appear obvious that the 
Legislature, by the amendment of December 30, 1955, intended to make 
one or more important substantive changes in the law in the case 
of mergers. 

Nevertheless, the Department of Banking concluded that the need or 
adequate facilities test still prevailed in a case such as the instant one, 
namely, where two banks propose to merge with the larger bank retain- 
ing and operating as a branch the principal place of business of the 
smaller bank which was in a contiguous county. The Department 
deduces this authority and power (1) from general language in the 
Banking Code, 7 P.S. § 819-1 et seq., general language in the Depart- 
ment of Banking Code, 71 P.S. § 733-1 et seq., and general language in 
the Administrative Code, 71 P.S. § 51 et seq., (2) from prior decisions 
of this Court, and (8) from § 204.1 considered in conjunction with these 
and particularly with § 1406 of the Banking Code. 


The Department relies upon Delaware County National Bank v. 
Campbell, 378 Pa. at page 314, 106 A.2d at page 418, supra, where this 
Court said: “The Department of Banking was created not to manage 
or operate a bank but to supervise a bank, and to be a watch dog in 
the interest of depositors, creditors, shareholders and of the community 
in general.” 

The Department also points out that if an application is filed for 
the establishment of a branch to be located in any place in a contiguous 
county, the test or standard for both the Department and the Banking 
Board is “a need for banking services or facilities such as are contem- 
plated by the establishment of such branch.” § 204.1, subd. B. The 
Department contends that if the standard for the establishment of a 
branch requires a finding by the Department that there is a need for 
the proposed banking services or facilities of the branch, it is equally 
and vitally important that the same standards and the same require- 
ments and supervision are necessary in connection with the Depart- 
ment’s approval or disapproval of a merger, the effect of which is to 
establish a branch. 
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The appellants contend, on the other hand, that a standard of need 
is not required, first and most important because there is no provision 
for such a standard under the new § 204.1, subd. A, and secondly, 
because the banking institutions in Cumberland County are not in- 
creased by the merger but only ezisting facilities and services are merged. 

The first of appellants’ contentions possesses a great deal of merit. 
The second is superficially meritorious, but on analysis falls. The new 
branch bank has the same building and virtually the same employes and 
personnel as the old, but it is not the same banking institution either 
in name or in banking facilities. Figuratively speaking, a pygmy has 
become a giant; and the effect of making a giant out of a pygmy, so 
far as over-banking is concerned, is not substantially different from 
what would occur if a giant were established as a branch where no 
pygmy had theretofore existed.” 

It is obvious that the phrase “with the approval of the department” 
in § 204.1, subd. A, cannot be treated as superfluous or irrelevant or 
meaningless; it cannot (standing alone) constitutionally give the Depart- 
ment of Banking an arbitrary uncontrolled power to approve or dis- 
approve in its sole discretion—without any definite and proper standards 
—a merger, the effect of which is to establish a branch bank in a conti- 
guous County; and it must be considered in conjunction with other 
portions of the Banking Code and perhaps other Codes in order to 
be sustained. 

Both appellants and appellees, faced with the danger of unconstitu- 
tionality for want of a reasonable and proper standard in § 204.1, subd. 
A, turn for a pertinent and appropriate standard to § 1406 of the Banking 
Code, as amended, 7 PS. § 819-1406. Section 1406 provides: 


“Approval of article: of merger or consolidation by 
Department of Banking 

“A. Except as otherwise provided in this act, the Department of 
Banking shall, immediately upon the receipt from the Department of 
State of the articles of merger or articles of consolidation, conduct such 
examination as it may deem necessary to ascertain from the best 
sources of information at its command: 

“(1) Whether the name of the surviving or new incorporated insti- 
tution is likely to mislead the public as to its character or purpose. 

“(2) Whether the consolidation or merger is made for legitimate 
purposes. 

“(8) Whether the interests of the depositors or other creditors, 
and in the case of a bank, a bank and trust company, or trust company, 
™The varying contentions which were ably argued by both appellants and appellees 
demonstrate how unfortunate it is that the Legislature failed to clearly and specifically 


set forth in § 204.1, subd. A the legislative intent with respect to mergers, the effect of 
which is to retain (or establish) a branch bank in a contiguous county. 
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the shareholders, are adequately protected. 

“(4) Whether the surviving or new incorporated institution meets 
all the requirements of this act and violates none of its prohibitions 
applicable to a bank, bank and trust company, trust company, or a 
savings bank, as the case may be, incorporated under this act. 

“B. Within thirty days after the receipt of the articles of merger 
or articles of consolidation from the Department of State, the Depart- 
ment of Banking shall, upon the basis of the facts disclosed by the 
investigation provided for by this section, either approve or disapprove 
such articles. It shall immediately notify the Department of State, in 
writing, of its action. .. .” 

Appellants contend that the only question before the Department 
of Banking is whether or not the standards or tests laid down in § 1406 
have been satisfactorily complied with by the merging institutions—if 
they have, the Department cf Banking has no discretion, but must 
approve the merger. The Department contends, on the other hand, 
that whether the merger was made for legitimate purposes and whether 
the new institution meets all the requirements of the Banking Code, 
depends, in the last analysis, on whether there is a need for the new or 
enlarged branch. In other words, it still considers that it is entitled, 
in the interest of supervision and of protecting the community from 
over-banking, to determine the adequacy or need of the banking facilities. 


Pursuant to the Department’s interpretation of the law, it made 
an investigation and held a hearing with due notice to every bank 
which might be affected by the proposed merger. 15 banks, a well as 
the Cumberland-Perry County Bankers Association, protested the pro- 
posed merger. The Department, in an able comprehensive opinion, 
carefully reviewed and analyzed the facts which it had exhaustively in- 
vestigated. For example, the Department found that under the plan of 
merger the name of the surviving institution was not likely to mislead the 
public as to its character or purpose, and that the interests of the 
depositors, other creditors and shareholders of the two banking institu- 
tions would be adequately protected by the proposed merger. It also 
found (and appellants concede) that the primary and motivating pur- 
pose of the merger is the conversion of the office of Carlisle Trust 
Company at Carlisle, Cumberland County, into a branch of Dauphin De- 
posit Trust Company. It went into considerable detail to support all of 
its findings or conclusions. It reviewed the statement of condition of both 
institutions; the population of Carlisle and of Cumberland County since 
1940, with their respective numbers and their percentage of gain; the as- 
sesed valuation of real estate in Carlisle and also in Cumberland County 
‘since 1940; the number of banks and their branches and their total 
resources, etc., in Carlisle and in Cumberland County, with their in- 
crease in capital, surplus, undivided profits and reserves, loans, deposits 
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and total resources since 1940; the number and amount of their mort- 
gages, the banking facilities for each person in Carlisle and in Cumber- 
land County, which was far greater than the State average or the 
National average; the location of banking offices and facilities in Carlisle 
and in Cumberland County; and the population and growth of town- 
ships and boroughs within the trading area of Carlisle since 1940. It 
likewise specifically found that the banks of Carlisle offered the same 
type of services that would be offered by the proposed branch, including 
trust services. It pointed out, with details, that the banking resources 
and facilities of Carlisle and of Cumberland County have grown very 
substantially faster than the population of Carlisle or of Cumberland 
County; that the banks of Carlisle have been and are now able (a) to 
supply all banking services and facilities needed in the Carlisle area and 
(b) to take care of all loans (through participation with other banks) ; 
that the Carlisle banks have stated their ability and their desire to 
increase their capital and banking facilities whenever required to meet 
any additional need for banking facilities and services in Carlisle; and 
finally, the completion of the proposed merger would bring into the 
Carlisle area banking resources that are not needed and would result in 
an excess of banking facilities and services, causing over-banking of that 
area, to the detriment of the depositors, other creditors, and shareholders 
of the banks of that area and of all other interested persons and of the 
public in general. 

Appellants find no fault with most of the findings and conclusions 
of the Department of Banking. Appellants, however, disagree with the 
finding that the present banking facilities in Carlisle are adequate and 
point out that there were 13 loans in the last five years which could 
not be serviced by Carlisle Trust Company without participation. Appel- 
lants further point out that the merger will increase tenfold the lending 
capacity of Carlisle Trust Company; that the personal loan business and 
other bankable business in the Carlisle area is rapidly increasing; that 
Dauphin Deposit Trust Company has for years been serving customers 
and several thousand depositors who live in Cumberland County; and 
that this merger will enable it to more adequately service the needs of 
this constantly growing community. Finally, appellants vigorously con- 
tend that the question whether the merger is made for legitimate pur- 
poses means what it says; it does not mean or include the question of 
adequate facilities or over-banking; and consequently, the Department 
of Banking exceeded its power in so holding and therefore was without 
jurisdiction to make the order complained of. 


There is no doubt that the Department of Banking misinterpreted 
§ 204.1, subd. A of the Act of December 30, 1955. That Act as we have 
seen repealed § 204 of the Banking Code and in lieu thereof substituted 
a poorly drawn amendatory Act which by § 204.1, subd. A eliminated 
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the test of “adequacy of banking facilities” or “need” and required as a 
standard the sole discretion of the department or under § 1406 the five 
tests set forth in § 1406. All of these five tests were adequately and 
fully met by the banks which applied for approval of the present pro- 
posed merger. The Department of Banking erroneously concluded that 
“whether the merger is made for legitimate purposes” did not have its 
plain and ordinary meaning but meant “whether there is need for the 
merger.” That test, which was established in the former § 204 and also 
in subsection B of § 204.1 of the Act of 1955, is clearly inapplicable to 
the language of § 204.1, subd. A whether considered alone or in con- 
junction with § 1406.8 

It follows that the decision and order of the Department of Banking 
must be reversed unless Subsection C of § 1406 interdicts such action by 
this Court. 

Appellants rely upon § 1406 of the Banking Code as a connecting 
link—an integral part or basis of their claim under § 204.1, subd. A. 
Appellants cannot take advantage, as they seek to do, of subsections 
A and B without at the same time admitting that subsection C of § 1406 
likewise applies to this case. Subsection C of § 1406 of the Banking 
Code provides: “If the Department of Banking disapproves the articles 
of merger . . . it shall return them to the Department of State, stating 
in detail its reasons for doing so. . .. The decision of the Department 
of Banking shall be conclusive and not subject to review.” 


Where a statute expressly provides that there shall be no appeal or 
that the decision of an administrative agency or of a Court shall be 
final or conclusive and not subject to review “‘the scope of appellate 
review is limited to the question of jurisdiction and the regularity of the 
proceedings; the merits of the controversy cannot be considered even 
though the interpretation given to the facts or the law by the govern- 
mental agency or the court below may have been erroneous. It is only 
where the statute is silent on the question of appeal that a review by 
certiorari may be had in the “broadest sense” and the court may con- 
sider the record, including the testimony, to determine whether the 
findings are supported by competent evidence and to correct any con- 
clusions of law erroneously made. [Kaufman Construction Co. v. Hol- 
comb, 357 Pa. 514, 55 A.2d 534, 174 A.L.R. 189)”. Delaware County 
National Bank v. Campbell, 378 Pa. at pages 317-318, 106 A.2d at page 
419, supra. See to the same effect: Swank v. Myers, 386 Pa. 331, 339, 
126 A.2d 267; Addison Case, 385 Pa. 48, 122 A.2d 272; Philadelphia Sav- 
ing Fund Society v. Banking Board of Pennsylvania, 383 Pa. 253, 118 
A.2d 561; In re Twenty-First Senatorial District Nomination, 281 Pa. 
273, 126 A. 566. 


8 It is not ag me to refer to general language in other Acts ng are hopefully relied 
upon by the Department since it is clearly inapposite and i 
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This appeal is permissible but is only in the nature of a narrow 
ciertiorari.® 

It is of course indisputable that the proceedings by the Department 
of Banking in this case were regular. The Department duly complied 
with all the requirements of the Code and not only gave appellants due 
notice but even granted them an extended hearing on the merits. Juris- 
diction relates to the competency of the particular administrative agency 
or Court “to determine controversies of the general class to which the 
case presented for its consideration belonged.” Whitney v. Lebanon 
City, 369 Pa. 308, 312, 85 A.2d 106, 108; In re Hellertown Borough, 354 
Pa. 255, 259, 47 A.2d 273. Cf. Gardner v. Allegheny County; 382 Pa. 88, 
95, 114 A.2d 491; Skelton v. Lower Merion Township, 298 Pa. 471, 148 
A. 846; Koontz v. Messer, 314 Pa. 434, 172 A. 457. Under the code, it is 
clear as crystal that the Department of Banking has the jurisdiction 
and the power to consider and determine controversies of the general 
class as well as the specific controversies and issues presented in this 
case. There is therefore no doubt of the regularity of the proceedings 
or of the jurisdiction of the Department of Banking. 


However an important point has been overlooked. Neither the 
decisions hereinabove cited not the languauge of the opinions therein 
precludes this Court from reversing an order of an administrative agency 
or a judgment, order or decree of a lower Court where an excess of 
powers, i.e., powers beyond those granted or possessed, was exercised 
by such an agency or lower Court. This is such a case and for the 
reasons hereinabove set forth at length we must reverse the order of 
the Department of Banking. Cf. United States, to use of Wilson v. 
Walker, 109 U.S. 258, 266, 3 S.Ct. 277, 27 L.Ed. 927; Bigelow v. Forrest, 
9 Wall. 339, 19 L.Ed. 696; Ex parte Lange, 18 Wall. 163, 21 L.Ed. 872. 


Order reversed. The Department of Banking is directed to approve 
the Articles of Merger and promptly notify the Department of State 
of its action approving said articles. 


® It follows that appellee’s motion to quash, which is in principle ruled by the authorities 
hereinabove stated and also by Equitable Loan Society, Inc. v. Bell, 8389 Pa. 449, 14 
A.2d 316, is without merit and must be dismissed. 


Appellants point out that in Delaware County National Bank v. Campbell, 378 Pa. 
$11, 106 A.2d 416, 418, supra, this Court in its opinion said with respect to § 1406, subd. 
C of the Banking Code: “If the Department of Banking disapproves the articles of 
merger [without a branch bank] . . . this section has no application to the case of a 
merger, the effect of which is to establish a branch office or branch bank.” That decision 
is inapplicable here because in that case § 204, subd. D and § 204, subd. F specifically 
covered a merger, the effect of which was to establish a branch bank and these sections 
being particular, prevailed over the general provisions of § 1406, subd. C of the Banking 
— Re my all of § 204 of the Banking Code was repealed, as above noted, by 

e Act o 5. , 
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Federal Court Rules That Unauthorized 
Signing of Check by Agent Does Not 
Constitute Forgery 


In a case which illustrates a rather unusual banking trans- 
action, a federal court has denied recovery by a bank against 
an insurance company under a blanket indemnity bond. The 
treasurer of a company which maintained an account in the 
plaintiff bank had full authority to manage his company’s 
business and in doing so, to sign company checks. He was not 
authorized, however, to maintain a check cashing business on 
the company’s premises for his own profit, something he did 
with the aid of checks drawn on the company account. 

His system was to leave with the bank every Thursday an 
unnumbered check, dated the next day and signed by him as 
the company’s treasurer. In return he would receive a con- 
siderable sum of cash from ‘the bank which he used to cash 
payroll checks the next day. The check would be held in the 
teller’s cash drawer without being entered in the bank’s books. 
This gave the company treasurer time to cash the paychecks 
and deposit them in another account against which he would 
draw a check that would then be exchanged for the company 
check being held by the teller. The bank had full knowledge 
of the entire transaction except that it did not know this was 
an unauthorized act by the company treasurer. 

The system appeared to be a very workable one because no 
entries of the transactions were made on the company’s bank 
statements which were subject to the scrutiny of both the bank 
examiners and the company’s board of directors. It ultimately 
failed, however, when the company treasurer was robbed of 
the cash on his way from the bank. The bank attempted to 
charge the check used in this particular transaction against the 
company account and to collect a $20,000 deficiency from the 
company in a law suit. The court in that suit ruled against the 
bank, indicating that it must bear the loss since the check was 
‘not authorized, either actually or ostensibly. 

In seeking payment for the loss from the insurance com- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 549. 


- — © 
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pany, the bank contended that the forgery provision in the 
blanket bond covered the unauthorized signing by an agent 
of his own name as agent. Again the decision was against the 
bank. The court applied California law which, having been 
established by an 1896 decision, is that an instrument signed 
by the one purporting to have executed it is not a “forgery.” 
Torrance National Bank v. Aetna Casualty & Surety Com- 
pany, United States District Court, S.D. California, 150 F. 
Supp. 688. The opinion of the court is as follows: 


TOLIN, D.J.—Torrance National Bank, a corporate citizen of the 
State of California, instituted this action against The Aetna Casualty 
& Surety Company, a corporate citizen of the State of Connecticut, in 
the Superior Court of the State of California. Defendant procured re- 
moval to this Court pursuant to Title 28 U.S.C.A. § 1441(a) (Diversity 
of citizenship) . 

Plaintiff seeks to recover upon a Bankers’ Blanket Bond and a rider 
thereto! the loss it sustained in a transaction bottomed upon a worthless 
check. The parties do not dispute that the law of California is applic- 
able, and that there is no right of recovery upon the bond unless the 
check is a “forgery.” 

Enesco Federal Credit Union, a depositor of plaintiff Bank, had since 
1949 employed one Joseph Alden as its Treasurer. By both the Act? 
under which Enesco was incorporated and a Resolution of its Board of 
Directors (a copy of which was furnished to plaintiff), Alden was 
authorized to sign all the checks of the corporation. In addition to 
managing the affairs of Enesco, Alden during this period operated a pay- 
check cashing service upon his employer’s premises for his own profit. 
In order to obtain the necessary funds for this personal business, Alden 
had a long-standing arrangement with the responsible officers of plaintiff 
Bank whereby on each Thursday he would leave with the Bank teller 


1 “Rider 


“1, The attached bond is hereby extended to cover—‘“Forgery Insuring Clause 

“(D) Any loss (1) through accepting cashing or paying forged or altered checks . . ., 
or (2) through the establishment of any credit to any customer or the giving of any 
value on the faith of such checks . . ., or (8) through transferring, paying or delivering 
any funds or Property or establishing any credit or giving any value on the faith of any 
written instructions or advices, directed to the Insured, authorizing or acknowledging the 
transfer, payment, delivery or receipt of funds or Property, which instructions or advices 
purport to have been signed or endorsed by any customer of the Insured . . . but which 
instructions or advices either bear the forged signature or endorsement or have been 
altered without the knowledge and consent of such customer . . . or (5) through the 
payment by the Insured of promissory notes which are payable at the Insured or which 
purport to be notes payable at the Insured under instructions from any depositor thereof, 
and which are actually paid by the Insured out of funds on deposit with it, and which 
prove to be forged or altered or which bear forged endorsements . . .” 


2 Title 12 US.C.A. § 1751 et seq. 
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an unnumbered check, dated the following day, drawn upon the 
account of his employer and signed by himself as Enesco’s Treasurer. 
Alden would receive in exchange from the Bank, after the close of 
banking hours, a briefcase containing a substantial sum of money to 
be used by him the next day in cashing paychecks. The practice was 
that the check would be held in the teller’s cash drawer without entering 
it in the Bank’s records in order to give Alden time to cash paychecks, 
deposit them in the Bank in another account, and exchange his check 
on the other account for the Enesco check held by the Bank. Under this 
procedure no entry of the transaction would appear upon Enesco’s 
monthly bank statement, which was subject to the scrutiny of both the 
members of Enesco’s Board of Directors and the Federal Bank Examiner. 

For this special service to Alden the Bank charged him a small 
weekly fee. 

Although the Bank’s officials knew the purpose for which Alden in- 
tended to use the money so obtained, they were unaware that Alden 
had no authority from Enesco’s Board of Directors to sign corporate 
checks for his own check cashing business. At least in part because 
of the irregular routing of these Thursday checks by the Bank, the 
Directors of Enesco knew nothing of these weekly transactions between 
their Treasurer and the Bank. 

On Thursday, April 2, 19538, this weekly system suffered a blow. 
Alden left with the Bank teller a check for $30,000 drawn upon the 
Enesco account and signed by himself as Treasurer. On that date 
Enesco’s account with the Bank was only slightly in excess of $10,000. 
On his way from the Bank to the offices of Enesco with the $30,000 
received from plaintiff, Alden was robbed of the money. 

The Bank thereafter attempted to charge the check against the 
Enesco account and to collect the $19,516.98 deficiency by suit. In 
Torrance National Bank v. Enesco Federal Credit Union, 1955, 134 
Cal.App.2d 316, 285 P.2d 737, the California District Court of Appeal 
decided that the check was not authorized either actually or ostensibly 
by Enesco, and that the Bank must bear the loss. 

The Bank now seeks indemnification under that portion of the bond 
issued to it by defendant which insures against loss sustained upon 
“forged” instruments. 

Plaintiff contends that the unauthorized signing by an agent of his 
own name as agent constitutes a “forgery.” If this contention is valid, 
plaintiff's suit correctly seeks indemnification for its loss. 

In his legal argument, counsel for the Bank has misconstrued the effect 
of the famous rule of Erie Railroad Co. v. Tompkins, 1938, 304 U.S. 64, 
58 S.Ct. 817, 82 L.Ed. 1188. That case, in very clear if prolix treatment 
of the subject, declares that in cases wherein a Federal Court applies 
state law, it must apply that law as it has been declared by the States 
whose law is in question. That decision in 1938 has been presaged by a 












FORGERY CASE 967 


statement of Justice Oliver Wendell Holmes in a dissenting opinion in 
1916 when he wrote, “The common law is not a brooding omnipresence 
in the sky, but the articulate voice of some sovereign or quasi sovereign 
that can be identified . . .”.2 The sovereign to whose articulate voice 
this Court must hearken is the State of California. To fail to do so 
would be to totally disregard Erie Railroad Co. v. Tompkins, for we 
are not to speculate what California should do were it to look to natural 
justice, or the “brooding omnipresence in the sky,” but instead, this 
Court must look to see what the sovereign State of California has 
articulated either by statutory enactment or judicial decision. 

As early as 1896, in People v. Bendit, 1896, 111 Cal. 274, 43 P. 901, 
31 L.R.A. 831, the Supreme Court of California unequivocally articulated 
the law to be that an instrument signed by the one purporting to have 
executed it is not a “forgery.” Plaintiff asserts that this Court should 
not follow the Bendit decision. He has cited a group of adjudicated 
cases* which he contends will by analogy lead this Court to declare that 
under the modern rule, Bendit would be decided differently.5 Counsel’s 
argument that other cases foretell a different result when California 
again adjudicates the problem directly falls when a survey of recent 
cases discloses that in 1955, after considering the very authorities here 
cited by plaintiff, a California Appellate Court followed Bendit in hold- 
ing that genuinely made instrument is not a forgery. Hearing was 
denied by the Supreme Court of the State. 

In the Bendit case, the California Supreme Court declared a rule 
which forecloses plaintiff from recovery. A District Court of Appeal in 
California has recently reaffirmed the doctrine of that case, and the 
California Supreme Court refused to review that decision. The voice 
of the sovereign to which this Court hearkens in a diversity case has 
been adequately articulate. 


Counsel for defendant will submit Findings of Fact, Conclusions of 
Law and Judgment for defendant. 


3 Southern Pacific Co. v. Jensen, 244 U.S. 205, 37 S.Ct. 524, 531, 61 L.Ed. 1086. 

4 People v. Thorn, 1934, 188 Cal.App. 714, 88 P.2d 5 (The California District Court of 
Appeal has recently distinguished the case from the issue presented here; People v. 
McKenna, 1938, 11 Cal.2d 327, 79 P.2d 1065; People v. McPherson, 1907, 6 Cal.App. 266, 
91 P. 1098 (substantially different in that defendant actually signed the name of another 
without authority instead of, as in the case now being decided, signed his own name for 
an unauthorized purpose.) 

Quick Service Box Co. v. St. Paul Mercury Indemnity Co., 7 Cir., 1938, 95 F.2d 15. 

(The decision there supports plaintiff's theory here.) However, in Fitzgibbons Boiler Co. 
v. Employers’ Liability Assur. Corp., 2 Cir., 1939, 105 F.2d 893, Augustus Hand, J., states 
that the Quick Service Box Co. case represents a minority view. 
5 This Court does not overlook that in some situations a federal court, in a diversity suit, 
may refuse to follow a state supreme court decision. It is not necessary that a case be 
expressly overruled in order to lose its persuasive force. Cf. Mason v. American Emery 
Wheel Works, 1 Cir., 1957, 241 F.2d 906. The law is in part an evolutionary process of 
judicial reasoning. If convinced that the California Supreme Court would no longer follow 
the Bendit case, then, under the Erie Railroad Co. v. Tompkins decision, this Court 
should apply the same standards which it believes the highest court of this State would 
use. 
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Wife Held to Be Co-Maker of Note, 
Not Surety 


In a brief opinion a federal district court has found that 
a husband and wife executed notes jointly to the Farmers 
Home Administration and that as a consequence the wife was 
liable on the notes as maker. There appeared to be a conflict 
of testimony on the matter, the husband and wife claiming on 
one hand that they were told her signature on the notes was 
merely a routine matter and that it would be impossible for them 
to get the loans unless both husband and wife signed. They 
also testified that the County Supervisor of the Farmers Home 
Administration told them that the wife would not lose the farm 
by virtue of her signing. The County Supervisor testified on 
the other hand that he had discussed the loans at length with 
the husband and wife and explained in detail that she must 
be a joint maker of the note. 


The court in ruling that the wife in fact was a Joint or co- 
maker explained that where two persons sign a note apparent- 
ly as joint principals and there is nothing on the face of the 
note to indicate that one is principal and other is surety, the 
law presumes that both are principals. This presumption is 
rebuttable but in this case the wife was unable to prove that 
she signed only as surety. 


It is of interest to note in this case that the court pointed 
out one further element of proof that was necessary to rebut 
the presumption. Not only was it necessary for the wife to prove 
that she signed as surety but also she must prove that the payee 
knew she intended to bind herself only as surety and with this 
knowledge contracted with her as surety. United States v. 
Frost, United States District Court, M.D. Georgia, 149 F. 
Supp. 886. The opinion of the court is as follows: 


BOOTLE, D.J.—The question is whether the wife, sued with her 
husband on two promissory notes, has made good her defense of surety- 
ship. The notes, one for $7,000 dated September 18, 1952, the other 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 832. 
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for $500 dated June 17, 1958, are signed by Pansy Annell Frost, the 
wife, and Sidney F. Frost, the husband, ostensibly as makers, the wife 
signing first and the husband second on the larger note, and the husband 
first and the wife second on the smaller note. Both notes are payable 
to the Administrator of the Farmers Home Administration. The husband 
makes no defense and the case is in default as to him. The wife admits 
that she signed the notes and that the balance sued for has not been 
paid, but says that she is not liable for that she was merely a surety for 
her husband. 


The case was tried to the Court without a jury and I find the facts 
to be as herein stated. 


Sometime in 1952, approximately two months prior to the date of 
the first note, the husband visited the office of the Farmers Home 
Administration in Walton County, Georgia, and made application for 
a loan. Either then, or sometime thereafter, the County Supervisor, 
N. A. Cown, advised him that the Administration could not lend to 
him alone and that in a case like this, where the wife owned the land, 
the regulations required that if a loan be made it would have to be 
a joint loan. After this initial visit to Mr. Cown’s office, Mr. Cown, on 
more than one occasion, called on the defendants at their home and 
discussed with them various pertinent aspects of the proposed loan and 
the establishment of a long-time farm and home plan in connection 
therewith. On these occasions he conferred with both defendants. They 
set out plans of operation for the farm. They agreed on crops and acre- 
age on the farm. On September 12, 1952, some two months after the 
original visit of the husband to Mr. Cown’s office, both of the defen- 
dants and Cown signed this plan by which the defendants agreed “to 
follow this plan and to discuss with the County Supervisor any impor- 
tant” deviations therefrom. The plan covered the calendar year 1953 
and indicated that the farm was to be operated by the owner rather 
than any lessee. Cown then knew that the farm was owned by Mrs. 
Frost. Section A of the plan contains a joint financial statement of 
the defendants and includes the value of the farm, crops, livestock, dairy 
equipment, household furniture and fixtures, the value of the land and 
buildings constituting approximately 50% of the total value of the 
assets owned by the defendants. Section D of the plan shows that the 
construction of a silo was contemplated for April, 1953 out of funds 
realized from milk income. 


Contemporaneously with the above mentioned plan there was 
executed also a “Long-Time Farm and Home Plan” signed by the 
same three persons looking to the establishment of a Grade A dairy, 
which was to be in full operation by 1957. Almost all of the 95 acre 
farm was to be utilized for this purpose. This plan contemplated the 
acquisition of $4,800 worth of livestock, machinery and equipment and 








970 THE BANKING LAW JOURNAL 


the expenditure of $825 on real estate improvements. 

Although the original loan voucher was signed September 12, 1952 
and the original note September 18, the loan was not approved by the 
State Director until November 4th, and the check was not issued until 
November 18, 1952. In the meantime, Cown authorized the defendants 
to purchase an unstated number of dairy cattle in anticipation of the 
loan. This purchase was financed by a temporary loan from the National 
Bank of Monroe, Georgia, evidenced by a promissory note for $2,515, 
dated October 22, 1952, payable to the Bank, signed by the husband. 
All parties understood that this note would be satisfied from the proceeds 
of the Government loan. 

A check covering the first loan was issued November 18, 1952, in 
the amount of $7,000, payable to the husband and the wife and was 
endorsed by both of them “for deposit only to the account of Sidney F. 
Frost subj. to FHA countersignature.” On November 25, 1952, it was 
deposited in the National Bank of Monroe to the credit of “S. F. Frost 
& F.H.A.” On the same day of the deposit, a check payable to the 
National Bank of Monroe was drawn against the account marked “bill 
in full to date” and paid the $2,515 note above mentioned and an addi- 
tional indebtedness of $2,210.50 owed to the Bank by the husband, 
which latter indebtedness was secured by certain collateral which, 
together with the collateral for the $2,515 note, was conveyed to Farmers 
Home Administration by a bill of sale to secure debt dated the same 
day, November 25, 1952. This bill of sale was executed by husband and 
wife, as were subsequent bills of sale dated December 1, 1952, February 
3, and July 30, 1953. 

One other disbursement from the $7,000 loan is accounted for; namely, 
a $639 check dated December 3, 1952, labeled “wire, posts & fert.”. The 
evidence does not account for the disposition of the remainder of the 
deposit. 

In 1953, either the Health Department or the purchasers of the milk 
required the defendants to construct another building on the farm in 
connection with the dairy. The $500 loan was made to the husband 
and the wife for this purpose. A check for that amount, dated July 24, 
1958, was made payable to them jointly, and was, by them, jointly en- 
dorsed. Its proceeds were used to construct the said building. 


In the actual operation of the dairy, the wife was as active as the 
husband, if not more active. He was occupied with sawmilling and his 
attention to the dairy was confined to early morning and late evening 
activities while she was on hand throughout the day working generally 
in furtherance of the dairy operations and being specifically in charge 
of the milk room. She conferred with Cown about the dairy business 
on his visits and also with the County Health Officer and the representa- 
tive of the purchaser of the milk. After the indebtedness became delin- 
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quent, the wife, in her discussion with Mr. Cown, never denied her 
liability and suggested, on occasions, paying by selling the farm or by 
selling some dirt therefrom. 


Cown testified that he discussed the making of the loan at length 
with both defendants and made it known to them that unless Mrs. 
Frost joined her husband in making the loan it would not be granted. 
The husband testified that Cown told them the loan could not be made 
to him alone, but would have to be a joint loan. The husband and wife 
testified that Cown told them that the wife would not be liable on 
the note and that it was a routine matter for her to sign it. They testi- 
fied further that Cown told them she would not lose her farm by virtue 
of her signing the note. Cown, on the other hand, specifically denied 
that these statements were made by him. He testified that he did tell 
the defendants that it was not a requirement that the farm be pledged 
for the loan. The Farmers Home Administration does not usually 
require security deeds to secure operating loans like these. 


Considering all of the evidence, oral and documentary, I find that 
these were joint loans made to both of the defendants. Insofar as this 
case is concerned, they were in the dairy business together. At the 
inception of this operation, neither the husband nor the wife was 
indebted to the Farmers Home Administration, that is, there was no 
pre-existing indebtedness. This indebtedness was incurred jointly by 
the two defendants and both of them are equally liable to the plaintiff. 
“The contract of suretyship is one whereby a person obligates himself 
to pay the debt of another .. .”. Section 103-101, Georgia Code An- 
notated. Here the wife has not contracted to pay the debt of another, 
but has contracted to pay the joint debt of herself and her husband. 
Therefore, Section 53-503, Georgia Code Annotated, providing that “she 
may not bind her separate estate by any contract of suretyship nor by 
any assumption of the debts of her husband”, avails her nothing. 


Where two persons sign a note apparently as joint principals and 
there is nothing in the face of the note to indicate that one is principal 
and the other is surety, the law presumes that both are principals. This 
presumption is rebuttable, of course, but the burden is on those assert- 
ing suretyship to establish it. Trammell v. Swith Fertilizer Works, 121 Ga. 
778, 49 S.E. 739; Bank of Lumpkin County v. Justus, 150 Ga. 286, 103 
S.E. 794; Duckett v. Martin, 23 Ga.App. 630, 99 S.E. 151; Hill v. Dris- 
kell, 15 Ga.App. 458, 83 S.E. 859; Seymour v. Bank of Thomasville, 157 
Ga. 99, 121 S.E. 578. This rule applies also where, as here, the note is 
signed by husband and wife. Kenimer v. Henderson, 82 Ga.App. 208, 
122 S.E. 820; Herron v. Interstate Life & Accident Co., 55 Ga.App. 
534 (4), 190 S.E. 631; Lovelady v. Moss, 50 Ga.App. 652, 179 S.E. 168; 
Allmond v. Mount Vernon Bank, 53 Ga.App. 565, 186 S.E. 581; Gunn 
v. A. L. Wilson Co., 20 Ga.App. 14, 92 S.E. 721. Furthermore, the 
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burden is on the wife in this case to show not only that she signed the 
instrument as surety only, but also that the payee of the note knew that 
she was attempting to bind herself only as surety and that the payee, 
with such knowledge contracted with her as surety. Dye v. Richards, 
210 Ga. 601(1), 81 S.E.¢d 820; Allmond v. Mount Vernon Bank, supra. 

While it cannot be said that the wife received no benefit from these 
loans, the checks having been made payable to her jointly with her 
husband and she having endorsed them, and some of the money having 
been expended for wire, posts, fertilizer and a new building on her farm, 
a married woman may, under the law, as an original undertaker, become 
liable on a debt incurred by her whether or not she receives benefit 
therefrom. Shoup v. Elliott, 192 Ga. 858, 862, 16 S.E.2¢d 857; Freeman 
v. Coleman, 86 Ga. 590, 12 S.E. 1064; Saxon v. National City Bank, 
169 Ga. 784, 151 S.E. 501; Tuggle v. Duke, 42 Ga.App. 634, 157 S.E. 224. 


A husband and wife may legally enter into a joint contract or 
undertaking where the consideration passes to them jointly, and in 
such event the wife is personally bound. Purdue v. Barber, 184 Ga. 
512, 192 S.E. 16; Schofield v. Jones, 85 Ga. 816, 11 S.E. 1032; Roan v. 
Union Central Life Ins. Co., 181 Ga. 335, 182 S.E. 21; Braswell v. Federal 
Land Bank of Columbia, 165 Ga. 123, 139 S.E. 861. 


The fact that a portion of the proceeds of the first loan, $2,210.50, 
went to pay a previously existing debt which the husband owed to 
the National Bank of Monroe, together with the $2,515 which went to 
pay the debt incurred for the purchase of cattle pending the consum- 
mation of this Government loan, does not convert the wife’s obligation 
into one suretyship. As has been previously pointed out, there was no 
pre-existing indebtedness in favor of Farmers Home Administration and 
I find that Cown was not a party to any arrangements or scheme between 
the husband and wife whereby she would become surety for any in- 
debtedness of the husband. A married woman may borrow to pay 
her husband’s debts and may give a binding note and mortgage or 
security deed, although the lender may know the purpose of the loan, 
if the lender is not the husband’s creditor and is not a party to any 
arrangements or scheme between the husband and wife of which the 
borrowing of money by her for such purpose is the outcome. Purdue v. 
Barber, supra; Wilson v. Cummings, 196 Ga. 17, 25 S.E.2d 656; Edwards 
v. Warnell, 177 Ga. 469, 170 S.E. 365; Garrett v. Thornton, 157 Ga. 487, 
121 S.E. 820; Jackson v. Reeves, 156 Ga. 802, 120 S.E. 541; Ross v. 
Durrence, 181 Ga. 52, 181 S.E. 581; Roan v. Union Central Life Ins. 
Co., supra. 

Accordingly, counsel for plaintiff may prepare a finding and judg- 
ment against both defendants for the full amount sued for and submit 
them to counsel for the defendants, who shall have five days for 


suggestions as to form. 





Federal Income Taxation of 
Savings and Loan Associations 
CHARLES S. LOWRIMORE, C.P.A.* 


This class of corporation was first subject to the Federal 
income tax for taxable years beginning after December 31, 
1951. The Internal Revenue Code of 1954 contains many 
changes with respect to the income and deductions of corpora- 
tions generally. However, the special rules affecting the as- 
sociations are much the same as under the old 1939 Code. 


Final regulations which were issued as T.D. 6188 on July 
5, 1956 deal with the special rules affecting the associations 
and contain many enlightening changes, eliminating some of 
the prior existing uncertainties. 


Revenue Rulings and Judicial Decisions should be checked 
for any changes subsequent to the finalized regulations. 


1954 Code Changes 


The changes which have been made in the 1954 Code as 
they affect banks, building and loan associations, cooperative 
banks, mutual savings banks and savings and loan associations 
are generally found in Subchapter H, part I relating to 
the rules of general application to banking institutions and 
part II relating to mutual savings banks, etc. 


The only significant change specifically applicable to the 
above is found in IRC Sec. 582 relating to treatment of losses 
on stock in affiliates as a fully deductible ordinary loss even 
though the taxpayer’s principal income is derived from invest- 
ment. 


Generally, the changes made in the 1954 Code as compared 
with the 1989 Code with respect to; corporations, income, de- 
ductions, adjustments, etc., are applicable to corporations 
which are defined in IRC Sec. 581 as banks, which includes 
building and loan associations, cooperative banks, mutual sav- 


“Mr. Lowrimore is a Departmental Editor of THE JOURNAL OF TAXATION. 
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ings banks, and savings and loan associations. IRC Sec. 7701 
(8) defines a corporation to include “associations”, subsection 
(4) applies the word “domestic” to a corporation organized 
in the United States or under the law of the United States 
or of any State, and subsection (19) defines a Domestic Build- 
ing and Loan Association to include a domestic savings and 
loan association and a Federal savings and loan association, 
substantially all the ‘business of which is confined to making 
loans to members. 


Methods of Accounting—Tazable Years 


The association must report its taxable income in accord- 
ance with the method regularly employed in determining its 
earnings and profits or losses under the general rule of Sec. 
446(a). It may use any of the permissible methods described 
in Sec. 446(c). Generally, an association will maintain its 
accounting records and report its taxable income under either 
(1) the cash receipts and disbursements method, or (2) an ac- 
crual method. If the association is engaged in more than one 
business, which is permitted under applicable laws, different 
methods of accounting may be used, under the rule of Sec. 446 
(d), with respect to each separate business. If the association 
desires to change its accounting method it must follow the rules 
of Sec. 446(e) as applied to all taxpayers. 


The association may adopt as its accounting and taxable 
year either a calendar year or a fiscal year (to include 52-53 
weeks) under the rules as provided in Sec. 441 and the applic- 
able subsections thereof. If the association desires to change 
its accounting-taxable year it must obtain permission of the 
Internal Revenue Service under the rules provided in Sec. 442. 


Accounting Records, Internal Control and Reporting 


Design of the accounting records, the internal controls and 
the reporting system should include a declaration of policy 
supported by manuals and procedures. The physical records 
and reports and the classification of the real and nominal ac- 
counts should be arranged and correlated to provide the most 
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efficient and economical control over intake and output. Con- 
sideration should be given to the control, by management, over 
efficiency and responsibility. 


For purposes of determining and reporting net taxable 
income at minimum cost the arrangement of physical records 
and the classification of accounts should be according to; (1) 
taxable income, (2) nontaxable income, (3) deductible costs 
and expenses, (4) nondeductible costs and expenses, and (5) 
with supporting detailed analysis as are required by the Treas- 
ury Department in filing of corporation form 1120. General- 
ly, the information required is in all respects similar to that 
which is required for all other types of corporations. How- 
ever, because of the nature of the business of the association, 
special analysis and computations are required with respect to; 
(1) Bad debts and bad debt reserves, (2) Depreciation deduc- 
tions and reserves, (8) Dividends paid or deductible, and (4) 
other analysis. 


Associations with a calendar year closing must file returns 
not later than March 15 after such closing. Returns for fiscal 
year closings must be filed not later than the 75th day following 
the close of such fiscal year. 


Income of an Association 


The income of an association must be determined on the 
basis of its accounting-taxable year under the general rule of 
IRC sec. 441(a). Gross income must be included in the year 
of receipt or the year of accrual depending upon the method 
of accounting under the rules of IRC sec. 451(a). Similarly, 
under the rules of IRC sec. 461(a), allowable deductions must 
be taken in the year of the actual payment, or in the year in 
which the obligation for payment was incurred (accrued) de- 
pending upon the method of accounting employed. 


The net taxable income of an association is determined, 
generally, in the same manner as net taxable income is deter- 
mined for other corporations. However, in the case of an as- 
sociation, there are exceptions to the general rules, provided in 
IRC sections 581-584 relating to banking institutions, and 
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in IRC sections 591-594 relating to mutual savings banks, sav- 
ings and loan and building and loan associations. With respect 
to income derived from fines, forfeitures, penalties, etc., see 
Regs. 1.591-(b). 


Allowable Deductions of an Association 


Deductions for operating and other necessary and ordinary 
expenses are determined in the same manner and under the 
same general rules as allowable deductions are determined for 
other corporations which are subject to the Federal Income Tax. 
However, the Code provides special rules in connection with 
allowable deductions for; (1) bad debts, (2) depreciation of 
properties, (8) dividends on deposits, (4) losses on bonds and 
securities, (5) repayment of certain loans, and (6) reserves for 
bad debts-additions (in lieu of (1) above). 


Bad Debts 


The association may deduct, if it so elects, specific bad 
debts which become worthless during the taxable year under 
IRC sec. 166(a) (1). Under this rule if a debt becomes part- 
ially worthless during a taxable year a deduction will be allowed 
under IRC sec. 166(a) (2) but only to the extent that such 
partially worthless debt has been charged off and recorded on 
the books. In either case, the deduction will be limited to its 
adjusted basis determined under the rules of IRC Sec. 1011. 


In lieu of the deduction permitted under the general rule 
of 166(a) (1) and (2), as referred to above, the association may 
deduct a reasonabie addition to a reserve for bad debts under 
IRC sec. 166(c). However, the allowable deduction is de- 
termined under the special rules of IRC sec. 598, Reg. 1.598-1 
(a) through (e). But see Regulations sec. 1.593-2 which pro- 
vides for an addition to bad debt reserves where the provisions of 
Regulations sec. 1.593-1 would not be applicable. 


Depreciation of Properties 
Capital assets of the association which are subject to de- 
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preciation and obsolescence which were acquired after December 
81, 1951 will be treated in the same manner as assets of other 
corporations. Deductions will be allowed for a reasonable 
addition to the reserves for depreciation on property used in the 
business or held for the production of income. Under IRC 
sec. 167(b) of the 1954 Code the association is entitled to use 
either of the methods described for determining it’s depreciation 
deduction for taxable years ending after December 381, 1953. 
For years ending on or prior to December 81, 1958 the asso- 
ciation would use methods allowable under the 1939 Code. 
Regulations under the 1989 Code require an adjustment of the 
basis of capital assets, for purposes of the allowance for de- 
preciation, which would reflect the adjusted basis at December 
81, 1951 as if such assets had been subject to the federal in- 
come tax for years prior to that date. (See 30 TAXES 11, No- 
vember 1952 page 876). 


Under the 1954 Code, sec. 167(b), the methods of deter- 
mining depreciation are; (1) the straight line method which 
was most commonly used under the prior laws, (2) the de- 
clining balance method, which under prior regulations permit- 
ted the use of 150% of the straight line rate, but which now 
permits the use of 200% of the straight line rate, (8) the sum 
of the years-digits method, and (4) any other method which 
will produce an annual allowance which will not depreciate 
the property during the first two-thirds of its useful life to an 
amount below that which would have resulted had the associa- 
tion used the declining balance method. 


Limitations on use of Depreciation Methods 


The use of depreciation methods described in IRC sec. 
167(b) in paragraphs (2) relating to the “declining balance 
method”, (8) relating to the “sum of the years-digits method”, 
and (4) relating to other methods, are limited by subsection 
(c) to assets which have a useful life in excess of 8 years or 
more and which were (1) constructed, reconstructed or erected 
after December 81, 1958, and if partially completed prior to 
that date, then the application of the new method would be 
to only that part which was actually completed after December 
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81, 1953, and (2) property which was acquired after Decem- 
ber 31, 1953 as new property, with the association as the 
original user thereof, and the use of which commenced after 
December 31, 1958. 

For example; if a building was started in 1958 and was 50% 
complete at December 31, 1953 the new methods could be ap- 
plied only to 50% of the cost, i.e., that proportion completed 
after December 31, 1953. Similarly, the new methods of de- 
termining the depreciation allowance could be applied only to 
new furniture or equipment purchased after December 31, 
1958, where the association is the first user of such furniture or 
equipment, but not to used furniture or equipment regardless 
of date of purchase. 


Dividends Paid or Credited on Deposits 


Dividends paid or credited with respect to depositors ac- 
counts are allowable as a deduction from gross income in the 
same manner under the rules of Section 591 of the 1954 Code 
as they were allowable under section 23(r) of the 1939 Code, 
no changes were made in the statutory language. 

For the dividends paid to a depositor or credited to an ac- 
count of a depositor to qualify for the deduction they must be 
paid or credited (as the case may be) with respect to a “with- 
drawable” deposit or account. If the payment is made to 
the depositor or the holder of the account there is no question 
as to timing of the deduction, it is at the time of payment. 
Where dividends are credited to the account of a depositor or 
holder of an account it must be subject to the demand of such 
depositor or holder of the account limited only by the customary 
notice of intention to withdraw. This customary notice may 
vary with location and individual associations. If the credit to 
the account of a depositor or holder of an account is made be- 
fore the last day of the accounting year of the association, so 
that the withdrawal may have been made on or before such last 
day of the accounting year, then the deduction will be allowable 
in the year in which such credit was made. However, if the 
credit is made on the last day of the association’s accounting 
year the deduction may not be allowable until the subsequent 
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year depending on whether or not the depositor or account 
holder may withdraw the amounts so credited on the last day 
of the accounting year of the association or on the following 
business day. Regs. 1.591-1(a) (1) and (2). 


Effects of a Pledge Agreement 


Where a pledge agreement exists, with respect to a deposit 
or account, between the association and the depositor or ac- 
count holder the dividends which are credited to such deposit 
or account will be allowed as a deduction to the association, pro- 
vided however, that all of the other requirements of IRC sec- 
tion 591 have been met. Regs. 1.591-1(a) (2). For example; a 
depositor has borrowed from the association and pledged his 
deposit or account for such loan, dividends are credited to such 
deposit or account and become a payment to such deposit or 
account under the doctrine of constructive receipt. 


Nonwithdrawable Capital Stock 


In the case of an association having nonwithdrawable capi- 
tal stock represented by shares, no deduction will be allowed 
under IRC section 591 for amounts paid or credited on such 
shares. Regs. 1.591-1(a) (2). This does not refer or apply 
to the so-called paid up shares which are withdrawable at any 
time on demand and subject only to the customary notice of 
intention to withdraw. 


Declaration and Notice 


It is important that the board of directors take appropriate 
action with respect to declaration of dividends and that such 
action be recorded in the minutes. It is important that man- 
agement notify depositors or account holders of such dividends 
and when payment will be made. 


Serial or Running Shares—Dividends 


In the case of an association which operates in whole or in 
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part as a serial or running shares association the total amount 
credited as dividends upon such shares or to a bonus account 
for such shares or which is allocated to a series of shares for 
the taxable year is deductible. Regs. 1.591-1(b). 


The deduction is allowable even though the amounts in- 
vested in the shares and the earnings which are credited to the 
shares must be withdrawn in multiples of even shares. This 
is a cutomary condition of withdrawal and differs, only with 
respect to the amounts involved, when compared with other 
types of associations. Regs. 1.591-1(b) (1). 


Although the entire amount of the dividends credited to the 
shares or allocated to a series of shares is deductible by the as- 
sociation, in the year such credit is made, the association may 
retain or recover a portion of the amounts credited as earnings 
to the shares or allocated to the series by the imposition of fines, 
forfeitures, penalties and other withdrawal fees. However, in 
this case, the association must include in its gross income such 
amounts as are retained or recovered as such fees. Regs. 
1.591-1(b) (2). 


Losses of Banks—Securities, etc. 


Losses arising from the worthlessness of securities are al- 
lowed to an association, as a deduction from gross income, as 
business bad debts (which are 100 percent deductible) under 
the rules of IRC sec. 166. Subsections (a), (b), and (c) 
provide the rules with respect to full deduction, partial deduc- 
tion, or addition to a reserve for bad debts. The debt instru- 
ment which becomes worthless, partially worthless, or for which 
a reserve is created (as the case may be) must qualify as a 
legal debt falling within the Code definition of securities. IRC 
sec. 582 (a) provides the general rule for the deduction de- 
scribed above, which is limited to the securities defined in IRC 
sec. 165(g) (2) (C) as “a bond, debenture, note, or certificate, 
or other evidence of indebtedness, issued by a corporation or 
by a government or political subdivision thereof, with interest 
coupons or in registered form.” 


If the debt instrument does not have interest coupons at- 
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tached it is important that such debt instrument be in registered 
form. Generally, the term “registered form” relates to pay- 
ment of interest and principal to the owner of such debt instru- 
ment whose name appears on the records of the issuer of the 
debt instrument. Therefore, any transfer of ownership should 
be communicated to the issuer of the debt instrument. 


Wherever the tax treatment of a deduction is dependent 
upon technical rules, such as the losses described above, careful 
consideration should be given to both substance and form. 
In the case of banks, deducting the losses for worthless securi- 
ties, the deduction is authorized by IRC sec. 582(a), how- 
ever, to determine the substance and form it is necessary 
to refer to IRC sec. 165, IRC sec. 166, and IRC sec. 1011 
(with respect to basis). Similarly, the regulations with respect 
to those several sections must be given consideration. In this 
case, the substance would be determined with respect to whether 
or not the debt was bad, in whole or in part, by reference to the 
general rule of IRC sec. 166(a)(1) and (2), and as to the 
actual amount of the deduction by reference to IRC sec. 166 (b) 
with further reference to IRC sec. 1011. In this case, the form 
to be strictly followed would be governed by the rules of IRC 
sec. 165(g) (2) (C). 


Ordinary or Capital Loss 


The general rule of IRC sec. 165(g) provides that any 
security, which is a capital asset, which becomes worthless dur- 
ing the taxable year will be treated as a loss from the sale or 
exchange of a capital asset as of the last day of the year. How- 
ever, banks and those institutions defined as “banks” get a 
break in this respect, IRC sec. 582(c) provides the rule which 
permits an association (bank) to deduct such loss as an ordinary 
loss, provided that losses are treated as offsets to gains on the 
disposition of similar assets. In other words, the gains on 
similarly defined assets could not be given capital gain treat- 
ment (25% tax rate) and the losses be used as a 100% de- 
duction against other ordinary income taxable at the 30% or 
52% rate whichever is applicable. 
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Worthless Stock in Affiliated Association—Bank 


The association or bank which owns at least 80 percent of 
all classes of stock in an affiliated association or bank will be 
entitled to an allowable deduction of 100 percent of cost or 
adjusted basis of such stock if it becomes worthless. IRC sec. 
582(b) provides as follows: “For purposes of section 165(g) 
(1), where the taxpayer is a bank (association) and owns di- 
rectly at least 80 percent of each class of stock of another bank 
(association ) , stock in such other bank (association) shall NOT 
be treated as a capital asset. The effect of this section is that 
the loss on the security of the affiliated association or bank 
will be deductible under IRC sec. 165(a), which provides for 
the deduction of losses sustained during the taxable year and 
not compensated for by insurance or otherwise. 


If the association or bank is the owner of stock in an affil- 
iate in an amount of less than 80 percent, it is my opinion that 
the allowable deduction would be limited under the rules re- 
lating to capital assets and the gains and losses from the sale 
or exchange of capital assets which are applicable to all other 
corporations. For this reason, if an association or bank is the 
owner of stock in an affiliate (of less than 80 percent), the 
worthlessness of which is imminent, consideration should be 
given to the tax consequences which might result from acquir- 
ing the additional amount of such stock to meet the percentage 
requirement for a 100 percent deduction under the rules of 


IRC 165(a). 


Repayment of Certain Loans 


Amounts which are repaid during a taxable year on loans 
which were obtained prior to September 1, 1951 are deductible 
from gross income of an association or bank under the rules 
of IRC sec. 592, which provide the following: (1) The loans 
must have been made by the United States or one of its wholly 
owned agencies, such as the Reconstruction Finance Corpora- 
tion, or by a mutual fund established under the laws of any 
State, (2) the association or bank claiming the deduction must 
meet the strict definitions of institutions specified in the statute, 
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which includes building and loan associations, cooperative 
banks, mutual savings banks and savings and loan associations, 
and (8) the institutions must have been organized without 
capital stock and be operated without profit for mutual pur- 
poses. 


Wherever a repayment of loans (such as are described 
above) have been made during any taxable year beginning after 
December 31, 1951 investigation should be made to determine 
the following: (1) If the loan was made by an agency or in- 
strumentality wholly owned by the United States or by a 
mutual fund which was established under a state law, (2) if 
the loan was made and the proceeds were received prior to Sep- 
tember 1, 1951, and (8) if the institution claiming the deduc- 
tion is one included by the statute and the applicable regula- 
tions. 


The new regulations 1.592-1 (TD 6188, July 5, 1956) 
state: “Section 592 is not applicable, however, in the case of 
amounts paid in repayment of loans made by an agency or 
instrumentality not wholly owned by the United States”. This 
last sentence, of the regulations, in my opinion, is explanatory 
of the example given with respect to RFC but does not ex- 
clude repayments of loans made to a mutual fund established 
by a state. 


Reserve For Bad Debts 


The association may deduct from gross income a reason- 
able addition to a reserve for bad debts under the general rule 
of IRC sec. 166(c). However, the amount which may be 
deducted must be determined under the special rules of IRC 
sec. 593. Basically the amount of the deduction which is al- 
lowable is determined by analysis of the association’s accumu- 
lated earnings, undivided profits, surplus and reserves which 
existed at December 31, 1951 with appropriate adjustments 
for additions thereto and reductions therefrom since that date. 


The association may elect the method which it will employ 
in the determination of a bad debt deduction whether specific 
or as an addition to a reserve for bad debts. The method which 
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it elects to use is subject to approval of the Commissioner of 
Internal Revenue upon examination of its returns. Once the 
method has been approved it cannot be changed without the 
express permission of the Commissioner. Permission to change 
the method is obtained by the filing of a formal application at 
least 30-days prior to the close of the taxable year in which 
you desire such change to become effective. Regulations sec. 
1.598-1 (a). 


Additions to Reserve For Bad Debts 


The special rules relating to determination of the amount 
which will be allowed as an addition to a reserve for bad debts 
and a deduction from gross income of an association are the 
same under sec. 598 of the 1954 Code as they were under sec. 
28(k) of the 1989 Code. The new Regulations beginning at 
sec, 1.593-1 are clearly written and you can understand what 
you have read. 

The amount which may be allowed as a reasonable addition 
to a reserve for bad debts and as a deduction from gross in- 
come by an association is limited to the lesser of the following: 


(1) “the amount of its taxable income for the taxable year, com- 
puted without regard to this section, or 

(2) the amount by which 12 percent of the total deposits or with- 
drawable accounts of its depositors at the close of such year 
exceeds the sum of its surplus, undivided profits, and reserves 
at the beginning of the taxable year.” 


The association is required to record the amount of the 
addition to the reserve on its books of account before the close 
of the year or as soon as practicable thereafter. In my opin- 
ion, there is also a requirement and a duty of the board of di- 
rectors to authorize the credit to the reserve for bad debts 
which authorization should be recorded in the minutes of the 
association. 

In computing either of the amounts under (1) and (2) 
above you do not take into consideration adjustments in the 
account “reserve for bad debts” which have been made during 
the current taxable year. Use beginning of taxable year bal- 


ances. 
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In determining the amount of the net taxable income of the 
association, for the taxable year, for the purpose of the statu- 
tory limitation under IRC sec. 593,(1) you would eliminate 
any charges to the bad debt expense which had been entered 
in the accounts for the taxable year. In addition, you would 
eliminate any charges which had been made in an expense 
account which is dependent for the deduction upon a limitation 
with reference to net income. For example, if the association 
had charged to expense during the taxable year an amount for 
donations to a charitable organization, such amount would be 
eliminated in determining the net taxable income for purposes 
of IRC sec. 593(1), see REGS. 1.593-1(b) (1). The elimina- 
tion of bad debt expenses or other charges applies to the mini- 
mum requirements of supervisory agencies which are credited 
in compliance with Federal or state statutes, regulations, or 
supervisory orders to reserve or similar accounts. It appears 
that the distinction made here is with respect to the authoriza- 
tion, (1) which would be required if the determination is made 
by the association’s board of directors, and (2) which would 
not be required of the board of directors if such credit has 
been made in compliance with orders of a supervisory agency. 
See REGS. 1.593-1(c). It also appears that if the credit 
is made to an account of the association on such described 
orders it must be for the express purpose of absorbing losses 
which are sustained by the association. 


In determining the amount of the limitation required under 
IRC sec. 598(2) computations should be made in the manner 


following: 


1. Determine the amount of the total deposits and withdrawable 
accounts at the close of the taxable year. With respect to this 
computation analyze carefully the meaning of the phrase “total 
deposits and withdrawable accounts” as defined in REGS. sec. 
1.598-1(d) (8). 

2. After determining the total amount of such deposits and with- 
drawable accounts compute 12 percent of such total. 

$. Determine the amount of the accumulated earnings, undivided 
profits, surplus and reserves at the beginning of the taxable 
year. Analyze carefully the meaning of “surplus, undivided 
profits and reserves”, “total assets” and “total liabilities” as 
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those terms are defined in REGS. sec. 1.593-1(d) (2) (i), (ii) 
and (iii). 

4. From the amount which is computed under #2 above deduct 
the amount which is determined under #3 above. The differ- 
ence or excess of #2 over #8 is the established ceiling. 


The ceiling which has been established under #4 above must 
then be compared with the amount determined as the statutory 
net taxable income of the association for the taxable year. The 
lesser of the two amounts is the maximum allowable addition 
to a reserve for bad debts and the maximum allowable de- 
duction from gross income for the taxable year. 


An excellent example of how to arrive at the addition to 
the bad debts reserve and the deduction from gross income is 
given in Regs. 1.593-1(e) (1), which is set up here in statement 
form as follows: 


1. The association has deposits and withdrawable ac- 

counts at the close of the taxable year of ................ $10,000,000 
2. 12 percent of the above amount is ..............:.sceseeeeeees $ 1,200,000 
3. The association has at the beginning of the taxable 

year accumulated earnings, undivided profits, sur- 

ST CI icicrenieciniteciicieniarinimntiinnines 800,000 
4. The ceiling established here is ...0..........cccscsssseseseseeee 400,000 
The taxable income of the association for the taxable 
year, before any deduction is made for bad debts, etc. 200,000 
Therefore the association is entitled to a statutory 
deduction in the taxable year as an addition to its 
reserve for bad debts the amount Of ..........c:.csccseeeee 200,000 
However, during the taxable year the association has 
credited to its reserve and charged to bad debts the 
amount of $30,000 required by a federal agency and 
an amount of $25,000 required by a state agency a 
total of $55,000 which does not require authorization 
Ree Glee Demet OE III ccrccctertnncsntsonntinastenscnnciicinanenans 55,000 
Balance which can be charged to expense and credited 
to the association’s reserve for bad debts in the tax- 
able year, which must be authorized by the board of 
directors and recorded in the association’s minutes .... $ 145,000 


Provisions are made in Regs. 1.598-1(c) for adjustments 
to a reserve for bad debts. Bad debt losses during the year 
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shall be charged to the reserve; similarly, recoveries must be 
credited to the reserve if such recoveries represent amounts 
which were charged to the reserve in a prior taxable year after 
December 31, 1951. The regulations further provide that the 
establishment of a reserve for bad debts must be reflected on 
the books of the association and that all adjustments to such 
reserve must be reflected on the books at the close of the 
taxable year or as soon as practicable thereafter. 


Example number 2 given in the regulations sec. 1.593-1 
(e) (2) brings out the real meaning of the words “as soon as 
practicable thereafter”. In the example the association had 
used the limited amount of $250,000 as an addition to its bad 
debt reserve in 1955. In 1957 it was discovered that the cor- 
rect statutory taxable income was $275,000. The discovery 
may have been made in a routine examination by revenue 
agents in which case the additional amount of $25,000 would 
be allowed as a deduction for the year 1955, provided, how- 
ever, that the board of directors authorized the credit to the 
reserve for bad debts. The authorization and the adjustment 
would be made as soon after the close of the taxable year as 
practicable. Similarly, the deduction would be allowed if the 
discovery was made by the association and an amended return 
was filed which disclosed all of the facts relating to credit to 
the reserve and the required authorization. 


Many associations, so far, have not paid income taxes 
under the provisions of the Code. This is because the allow- 
able credits have been used ‘to eliminate the taxable income. 
This condition will continue as long as the deposits or with- 
drawable accounts grow to such an extent that the computed 
12 percent credit exceeds the taxable income. However, when 
the computed 12 percent credit is equal to or less than the 
taxable income an income tax liability may accrue. On the 
other hand it is possible that the association may be entitled 
to a deduction for an addition to a bad debt reserve under the 
provisions of Regulations 1.598-2. 


If the association can show to the satisfaction of the Com- 
missioner that it is entitled to a deduction for an addition to 
a bad debt reserve the deduction will be allowed. This is so 
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even though the 12 percent cushion has been exhausted. For 
example, an association may have unusual existing conditions 
brought about by common disaster which will entitle it to a 
deduction otherwise than under Regs. sec. 1.598-1. 

Regardless of the conditions the association should not 
deduct a specific bad debt on its returns if it is using the “re- 
serve method”, but, should show the excessive reserve and the 
resulting deduction. In support of the excessive amount, 
evidence should be submitted disclosing all facts which relate 
to the abnormal deduction and addition to the reserve. 


Moving Average Method—Not Available 

The moving average method, which is used by commercial 
banks in determining the deductions for additions to a bad 
debt reserve, is not available to the association. 


Net Operating Losses 

The association is entitled to the same treatment as ac- 
corded other corporations with respect to the carryback and 
carryover of net operating losses. In the case of an association 
no carryback is allowed for years ending prior to January 1, 
1952 since the association was exempt from income tax prior 
to that date. 


Current Rulings 

Careful check should be made of judicial decisions and 
Revenue Rulings published after the date of the final regula- 
tions. For example; Rev. Rul. 57-39 relates to a liquidating 
distribution of an association. 

This rule prohibits the deduction of dividends by an associa- 
tion under IRC sec. 591 if there is a distribution in complete 
liquidation to the holders of withdrawable shares. However, 
any amounts which are actually paid or actually credited to 
the accounts of the holders of withdrawable shares prior to 
the date of formally authorizing liquidation are deductible. 





COMMERCIAL CREDIT 
LAW LETTER 


By Tuor W. Kou, Jr., Member New York Bar 
Letter from the Editor concerning recent court decisions, 
statutes and opinions in the field of trust receipts, conditional 
sales, chattel mortgages and other secured transactions. 





In order to keep up with the great flood of secured 
credit transaction decisions which have been reported 
lately, the synopses of cases in this and the December 
issue will be somewhat shorter than usual and will appear 
without comment. 


CHATTEL MORTGAGE—FILING WITHOUT MORTGAGEE'S ADDRESS 


The purpose of filing documents that evidence a secur=- 
ity interest in certain property is to provide construc- 
tive notice that such an interest exists, particularly 
in situations where the interest is not vested in the one 
having the property in his possession or control. 
Accordingly, a federal district court has ruled that the 
filing of chattel mortgages in the proper county regis- 
ter's office does not constitute sufficient notice to 
subsequent mortgagees where the post office address of 
the first mortgagee is not included in the mortgage. This 
case was decided in Wisconsin where the statute specifi- 
cally requires the mortgagee's address to be included in 
the mortgage. United States v. The Suring State Bank; and 
United States v. Druckery, United States District Court, 
Eastern District of Wisconsin, 150 F.Supp. 60. 


INVALID ACKNOWLEDGMENT 


A case very similar in results has been decided in 
Idaho. There, a court ruled that a mortgagee was not en- 
titled to a preferred position over general creditors in 
respect to assets of the mortgagor because the mortgages, 
although properly recorded, did not contain valid ac- 
knowledgments. Since the mortgages had not been correctly 
acknowledged, there was no way a creditor could tell by 
looking at the record whether or not the officers of the 
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mortgagor corporation had authority to sign the mort- 
gages. Jordan v. Securities Corporation, Idaho Supreme 
Court, July 26, 1957. 


RETAIL INSTALLMENT LAW UPHELD 


In 73 Banking Law Journal 943 (December 1956) it was 
reported that the Ohio Court of Appeals of Franklin County 
had upheld the section of the Ohio Retail Installment 
Sales Act that limits the finance charges of retail sellers 
of installment contracts to two percent. This decision, 
which actually upheld the constitutionality of the 
statute, has been affirmed by the Ohio Supreme Court. This 
appellate court pointed out that the statute was neither 
unreasonable nor discriminatory and that it entailed the 
valid exercise of the police power of the state to prevent 
fraud on the general public. Teegarden v. Foley, Ohio 
Supreme Court, June 26, 1957. 


TITLE RETENTION CONTRACT—RECORDING 


An addressing machine company sold a machine to a 
purchaser under a retention of title contract which was 
not recorded. Before the machine was delivered the pur- 
chaser executed a bill of sale to a jewelry company to 
secure a debt the purchaser owed the jewelry company. The 
bill of sale covered all after acquired property of the 
purchaser and consequently included the addressing 
machine. When the machine company sought to foreclose on 
the machine it was opposed by the holder of the bill of 
sale. The court ruled in favor of the latter on the ground 
that its lien was a valid one even though it was on after 
acquired property. Since the title retention contract 
was not recorded, it was not valid as to third parties in 
good faith and without notice who paid consideration for 
the property. Jewelers Investment Company, Inc. v. 
Elliott Addressing Machine Company. Court of Appeals of 
Georgia, 97 S.E.2d 548. 


APPOINTMENT OF RECEIVER 


Generally speaking the courts are inclined to require 
strict compliance with the statutes where legal action 
will result in the transfer of property. A very good 
example of this has occurred in Texas where a mortgagee 
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sought to have a court appoint a receiver to take posses- 
sion of property which was the subject of a foreclosure 
proceeding. The mortgagor was not given notice of the 
petition to have the receiver appointed as required by 
the statutes. When the mortgagor contested the validity 
of the petition, the court agreed that the mortgagee was 
not entitled to the appointment because there had been no 
notice to the mortgagor. 


The court pointed out that the only circumstances where 
it was proper under the statutes to have a receiver ap- 
pointed without notice to the mortgagor was where it 
appears that the mortgaged property is in danger of being 
lost, removed or materially injured or where the mortgagee 
might suffer some material harm from the delay caused by 
having to give notice to the mortgagor. In this case the 
petition did not show that there was any sort of pressing 
need to have the receiver appointed. Morris v. North Fort 
Worth State Bank, Texas Court of Civil Appeals, Second 
Supreme Judicial District, March 22, 1957. 








BANKING LEGISLATIVE 


TRENDS IN THE STATES 





New legislative and regulatory developments affecting small loan and 
finance companies, credit insurance, banking and related fields, as re- 
ported from state capitals and municipalities throughout the country, 
include the following: 


ALABAMA: Hearings on practices of small loan companies were 
opened in Alabama in September by the Anti-Trust and Anti-Monopoly 
Subcommittee of the U.S. Senate Judiciary Committee, but it was not 
immediately indicated what, if any, action might result. 

Senator William Langer, North Dakota Republican, who conducted 
the hearings, said further hearings would be held later in the state. He 
charged that “Alabama has become notable and distinctive as the 
bankruptcy and small loan capital of the nation.” 

Those testifying at the initial hearings included State Attorney 
General John Patterson, who has waged a crackdown on alleged loan 
sharks. He asserted that the law is violated openely and notoriously 
by Alabama small loan operators. 

Patterson said about 800 small loan companies are doing business 
in the state and “most of them charge from 250 to 2,000 per cent interest 
a year.” 

“The loan companies,” he added, “operate openly and notoriously 
without fear of prosecution because of the absence of teeth in the state 
law which concerns them.” 

Since the Alabama legislature has just concluded its 1957 session, 
there is no prospect for immediate action toward the enactment of more 
stringent state laws governing the small loan firms. 

Downey Rice, a Washington, D.C. attorney acting as counsel for 
the U.S. Senate investigating group, said the committee was not oppos- 
ing state’s rights but added: 

“If Alabama laws are not sufficient to regulate the loan and insurance 
business, federal authority will be forced to become concerned with the 
situation.” 

Senator Langer said the subcommittee had decided to look into the 
Alabama situation because “many complaints and stories have reached 
me indicating that Alabama appears to be competing with Texas for the 
title of ‘the loan shark state.’” 


CALIFORNIA: Possibility of enacting new state laws to regulate 
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installment credit will be studied by the California Assembly’s interim 
committee on finance and insurance. 

Decision to conduct such a study was reached by the committee after 
its chairman, Assemblyman J. M. Unruh, Los Angeles County Demo- 
crat, pointed out that the installment credit field is now virtually un- 
regulated in California. 

The committee will study a law enacted this year by the New York 
legislature dealing with installment credit. 

“This is a very comprehensive law,” Unruh said, “and something we 
definitely need.” 


KANSAS: A prediction that regulations restricting interest charges 
in automobile sales financing will be inaugurated in Kansas either 
through the courts or by legislation was made by State Attorney General 
John Anderson Jr. in addressing the annual meeting in Kansas City of 
the Kansas Association of Finance Companies. 

Anderson said he knew of numerous abuses including one instance 
where interest of 72 per cent was charged, at the rate of 6 per cent a 
month. He pointed out that this is a rate double that allowable under 
the 1955 Kansas small loan law. Similar practices exist in installment 
sales financing of appliances, he charged. 

Among other developments reported from Kansas, Leo A. Snyder of 
Merriam, retired vice president of the Champlin Refining Co., was 
named by Governor Docking to serve as Kansas consumer loan commis- 
sion to supervise the small loan business in the state. 

He succeeded C. E. Dietrick of Salina, who had been in the small 
loan business before his appointment. The position is held at the 
pleasure of the governor. 

In announcing the new appointment, the governor said he “wanted 
a man who had not been in the small loan business, but who had con- 
siderable business experience.” 

State Legislative Council referred to a committee a request by the 
Kansas Corporation Commission for a study of industrial banks. 

The council was asked to study a proposal which would permit 
finance companies to accept savings deposits and issue savings certifi- 
cates. 


KENTUCKY: A grand jury report recently handed up in Louisville 
said it appeared that small loan companies there had indulged in “un- 
ethical practices” to collect delinquent accounts. 

However, spokesmen for the Louisville Loan Exchange and the 
Kentucky Consumers Finance Association said the alleged practices 
criticised by the grand jury were “not common.” 
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One of the practices cited by the jury is where a customer is forced 
to give a postdated check for the sum he owes the company, regardless 
of whether the customer has a checking account. . The customer, accord- 
ing to the jury, is then told that his check will be cashed if his account 
is not paid before the date on the check. The customer, the jury said, 
also is informed that he could be prosecuted for writing a worthless 
check in such a case. 

The grand jury recommended that “such methods of doing business 
be publicly denounced” and that “this practice be further investigated 
by proper authorities.” No indictments were returned. 

Harry Clauter, president of the small loan exchange, said this was 
not a common practice and that it was the first time he had ever heard 
of it. 

“If a member of the exchange was found guilty of this he would be 
severely reprimanded and warned that such a practice must stop,” 
Clauter said. 

Also denying that the practice was widespread, Roy Revell secretary 
of the finance association, said: 

“It is not a common practice, and I believe that most of the loan 
companies operating in the state are clean. If this was a common prac- 
tice I would be among the first to suggest that an investigation of the 
loan companies be made.” 

Revell added that any company found guilty of unethical practices 
is subject to expulsion from the association. 

Leo A. Meagher, manager of the Louisville Better Business Bureau, 
told the press he had received no complaints about loan companies 
using such a postdated check device. 

The grand jury’s report said: “While testimony was being presented 
in an assault and battery case, it became evident that the following 
method of conducting business was used. 

“It appears that it is rather common practice for small loan com- 
panies to ask their customers to sign a check on any bank, usually a 
bank’s counter check, for the amount of money due the loan company. 
Now this is done with the knowledge that the customer has no money 
in this bank, nor did he ever have money in this bank. 

“It appears that this postdated check is used as a threat over the 
customer to secure payments. It also appears that the legal penalty 
for issuing such a check is explained to the customer. A form of threat 
is stated of what might happen penalwise to the customer if the check 
were put through the bank for normal collection. 

“This form of business conduct appears to be unethical. While force- 
ful methods of dunnings are certainly needed in collection procedure, 
we believe that the forceful implied threats due to issuing a worthless 
check are beyond that measure. 
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“We recommend that this procedure be noted and recognized in the 
light of unethical business practices, and that such methods of doing 
business be publicly denounced. We also recommend that this practice 
be further investigated by proper authorities.” 


MASSACHUSETTS: State-regulated interest rates on small loans 
in Massachusetts are too low, representatives of small loan companies 
told the State Small Loan Regulatory Board. 

Seeking a substantially higher rate, they contended that the present 
Massachusetts rate of 2 per cent on loans up to $300 is “not enough 
to break even.” 

The board conducted its first hearing in carrying out the provisions 
of a 1956 act authorizing it to fix the interest rates on loans up to 
$1,500. The board heretofore has regulated only loans up to $300. 

Views of the loan firms were supported by Dr. D. W. Robbins, profes- 
sor at the Harvard University Graduate School of Business Administra- 
tion, who said the Massachusetts rates are the lowest of the 33 states 
which regulate small loans. 

He said New Hampshire is the second lowest state, with a charge 
of 2 per cent plus a fee. He cited returns from a group of industries to 
support his contention that the consumer finance industry has the lowest 
rate of return. 

Dr. Robbins said the average family needs extra cash once every two 
years. There are few families, he said, with income of less than $5,000 
which maintain adequate liquid assets. 


MONTANA: At a meeting with representatives of Montana bankers 
and two counties, the State Tax Board was asked to rule whether 1957 
bank surplus taxes should be 7 or 30 per cent. 

Bankers objected to county assessments of 30 per cent of bank 
surpluses which they have been paying in past years. The bankers 
contended that the tax should be 7 per cent of the surplus, as set by 
the 1957 Montana legislature. 

Chairman J. F. Reid of the State Board of Equalization explained 
that the issue revolves around two 1957 dates, March 7 and March 4. 

The new legislation reducing the bank surplus tax from 30 to 7 per 
cent was signed by Governor Aronson on March 7. Montana’s assess- 
ment day is the first Monday in March, or March 4 this year. Thus, 
county assessments at 30 per cent are based upon the old rate in effect 
on the assessment day. 

Banking representatives present at the meeting included R. C. 
Wallace and Wesley Wertz, both of Helena, representing the Montana 
Bankers Association; B. M. Harris and E. A. Blenkner, both of Yellow- 
stone Bank in Columbus; Paul Robert, vice president and cashier of 
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the Securities Bank of Butte; and F. M. Ganey, and J. S. Stephenson, 
both of the First National Bank of Great Falls. 

Also present were Cascade County Deputy Attorney Patrick J. 
Gilfeather, Silver Bow County Attorney Maurice F. Hennessey, and 
his chief deputy, R. J. Holland. 


NEW YORK: Enactment of “corrective” state legislation to pro- 
tect installment buyers of automobiles was urged by State Attorney 
General Louis J. Lefkowitz at a hearing conducted in New York City 
by the Joint State Legislative Committee on Commerce and Economic 
Development. 

He charged that because of gaps in present New York law regulating 
installments sales of automobiles, installment buyers of cars were 
“forced” to purchase insurance or “other benefits” they might not need. 

Pointing out that present New York law failed to fix any ceiling on 
the amount that could be charged under “other benefits” in a car sales 
contract, Lefkowitz said: 

“So far as the experience of my office has disclosed, the only “other 
benefit” available to the buyer under the cover of that statutory phrase 
is the buyer’s ‘privilege’ to borrow more money at high interest. For 
this ‘privilege,’, buyers have been charged as much as $60 or $70 in a 
three-year retail installment contract.” 

Others testifying included F. Roger Downey, administrative assistant 
to the state insurance superintendent, who told the committee that, in 
the past, “a number of insurance companies specializing in the auto- 
mobile financing business had misclassified a high percentage” of car 
purchasers, resulting in “substantial overcharges.” He added, however, 
that, as a result of the department’s intervention, $1,178,126 had been 
returned thus far to policyholders in the state. 

Roderick L. Geer, executive secretary of the Mutual Agents Associa- 
tion of the State of New York, and David Kaplan of the Bronx Insur- 
ance Brokers Association urged the enactment of legislation to prohibit 
automobile dealers from selling insurance to car buyers. Geer submitted 
several affidavits of auto buyers who said they had been forced to buy 
insurance from the dealer in order to get their cars. 

A general defense of the dealers was entered by Nelson K. Mintz, 
president of the New York State Automobile Dealers, Inc., who told 
the committee that “if there are bad boys in this business, we will 
cooperate with you.” 

In another development, New York’s first controls on general install- 
ment buying went into effect Oct. 1 under the terms of a new law enacted 
earlier this year by the state legislature. 

The new measure is designed to protect the consumer by making sure 
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that he is not charged excessive interest rates on time payments and 
that he knows what kind of an agreement he is entering. 


New York lawmakers last year enacted such controls on the sale 
of all automobiles costing less than $3,000. The new legislation elimin- 
ated the ceiling on cars and extended similar regulations to all types of 
time purchases, such as appliances, furniture and jewelry. 


The new act not only applies to installment sales but also to “re- 
volving credit” accounts under which a customer gets a certain amount 
of credit indefinitely as long as he keeps up regular monthly payments. 


On regular time payment contracts, the new law sets a maximum 
credit charge of $10 for each $100 due on debts up to $500. For amounts 
over $500, the maximum charge is $8 for each $100 of unpaid price. 


In any instance, a merchant can charge $12 for installment purchases 
stretching over a period of eight months or more, or $10 for those of 
less than eight months. This is the minimum guaranteed service charge. 

Top charge permitted on revolving accounts is 144% per cent a 
month on outstanding balances of $500 or less and 1 per cent a month 
on larger balances. Pending further study of this rate schedule, a 
minimum of $1 a month is authorized until next May 1. 

Among other provisions, the law requires merchants to inform cus- 
tomers in full of their rights and obligations when they sign installment 
contracts and prohibits contracts in which the customer agrees to assign 
a portion of his wages to the merchant if his payments fall behind. 

Violators of the act are subject to maximum fines of $500. The 
State Banking Department is authorized to investigate alleged violations 
and take suspects to court. 

Merchants are given the right to penalize a customer who fails behind 
in his payments. After 10 days of delinquency, a fine may be levied by 
the merchant, but it cannot exceed 5 per cent of the monthly payment 
or $5, whichever is less. 

The new law requires that all installment contracts must carry this 
message: 

“Do not sign this contract before you read it or if it contains any 
blank space. 

“You are entitled to a completely filled-in copy of this agreement. 

“Under the law, you have the right to pay off in advance the full 
amount due and, under certain conditions, to obtain a partial refund 
of the credit service.” 

It is further required by the act that contracts must be in eight-point 
type or larger and list the cash sale price, the down ‘payment, any fees 
or insurance charges, the size and number of installments and the 
amount of the credit service charge. 
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NORTH CAROLINA: Adoption by the North Carolina State In- 
surance Department of new rules on credit insurance written in connec- 
tion with installment sales was announced by State Insurance Commis- 
sioner Charles F. Gold. 

Drafted in line with an act passed by the 1957 North Carolina legis- 
lature and adopted following public hearings, the regulations specify 
that when insurance is sold in connection with an installment sale, the 
different types of coverages must be shown separately and the premiums 
must be broken down. So-called package deals are prohibited, and 
benefits must be reasonable in relation to the premiums charged. 

The regulations further require that all insurance be sold through 
a licensed insurance agent. 

Under the North Carolina law, a lienholder has the right to require 
insurance coverage against loss of personal property pledged as security 
for an indebtedness. 

Where such a lien exists, other than in small loans, the lienholder 
has no right to compel the purchaser to buy any other line or kind of 
insurance such as life, accident and health hospitalization coverage. 

Commissioner Gold explained that, under the new regulations, the 
insured will know “what he is buying, what it costs him and what he 
has.” 


NORTH DAKOTA: In a case regarded as having a significant bear- 
ing in the field of small loan regulation in the state, the North Dakota 
Supreme Court granted a petition for rehearing of an appeal by 
Peerless Finance Co., a Fargo small loan firm which the state is seeking 
to close for charging alleged exhorbitant interest rates. 

The high state tribunal did not immediately set a date for rehearing 
of the appeal by Peerless from District Court action restraining the 
firm from doing business. 

District Judge John J. Pollock last January granted a restraining 
order sought by State Attorney General Leslie R. Burgum. The firm 
was prevented from doing business and its records placed in the hands 
of a receiver. 

An appeal from Judge Pollock’s order was denied Aug. 10 by the 
State Supreme Court. If the rehearing had not been granted the case 
would have reverted to the lower court for trial of an injunction on its 
merits. 

Burgum charged the Fargo firm with maintaining a public nuisance 
by collecting usurious rates of interest on small loans. 

In its petition for rehearing, the small loan firms said the State 
Supreme Court had failed to decide whether the state has a right to 
use its courts to intervene in contractual matters between the company 
and .its customers. 
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TENNESSEE: State Insurance and Banking Commissioner Arch 
E. Northington recently warned that state regulations concerning insur- 
ance sold in connection with credit transactions will be rigidly enforced. 

When informed of reported violations in the Memphis area, North- 
ington said regulations are explicit and lenders are responsible for fully 
explaining all contracts. 

He emphasized regulations that purchasers or borrowers in all credit 
transactions where insurance coverage is required must not be misled 
concerning their right to buy insurance from any licensed company. 

The creditor, he pointed out, “must act affirmatively in such cases 
in advising the borrower of his rights to a choice of companies or agents.” 

Northington said in the case of a person buying an automobile on 
credit, there is no requirement for him to be insured for other than 
collision, fire, theft and windstorm insurance. Creditors cannot require 
a person to buy automobile liability insurance or life insurance, he said. 

The commission pointed out, however, that it is permissible for the 
creditor to suggest life insurance to protect both the investment and 
the customer. In such instances, the person receiving the loan may 
choose between two types of life insurance. One is the diminishing 
type, which goes down as the loan is paid off. The other type remains 
constant, the premiums remain the same. 


TEXAS: State Legislative Council, an interim study agency, decided 
it will soon launch an investigation of alleged loan shark operations and 
other phases of the small loan business in the state with a view toward 
submitted recommendations to the 1959 Texas legislature for new regula- 
tory laws. 

A resolution calling for such an interim study was sponsored in the 
1957 state legislative session by Rep. Chris Cole of Harris County. It 
was approved by the Texas House of Representatives but failed to win 
final adoption in the State Senate. A similar study had been asked 
by the 1955 legislature, but the study got sidetracked because of the 
pressure of other requested studies. 

C. Read Granberry, executive director of the State Legislative Coun- 
cil, which is the research arm of the legislature, said the council’s staff 
has already done considerable work on the small loan study. In the 
spring of 1956, he recalled, the council directed its staff to undertake 
such an investigation. With the study now to be resumed, Grandberry 
said it was expected findings and recommendations would be ready for 
the next session of the state legislature. 





TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 





No Deviation Permitted in Trust Investments Despite Changed 
Economic Conditions 





Stanton v. Wells Fargo Bank and Union Trust Co., et al., California 
District Court of Appeal, First District, May 10, 1957 


A will was executed in 1930 and decree of distribution thereunder 
entered in 1936. Pursuant to the terms of the will the decree provided 
that “investments by the trustees shall be made only in bonds of the 
United States Government, in bonds of the States of the United States, 
and municipalities thereof, and in such other bonds (the bonds of foreign 
governments or foreign municipalities excluded) as shall be rated at least 
‘AA’ by Moody Investor’s Service, or . . . by such first class service as 
such trustees shall deem best.” The beneficiaries sought to have the 
decree modified, contending that economic conditions had so changed 
that if the restrictive investment provisions of the will were now followed 
the trust purpose would be substantially impaired. HELD: There can 
be no deviation from the investment directions of the will. No emer- 
gency exists, and there is no evidence that any beneficiary is in want 
or that distributable income is insufficient for the needs of all the 
beneficiaries. 


Excluding One Measuring Life to Sustain Trust for Family Unit 





United States Trust Company of New York v. Phillipson, New York 
Supreme Court, Appellate Division, First Department, June 28, 1957 


A trust settlor provided that during his wife’s life and the minority 
of his twin children, his wife should be paid $375 monthly for her and 
the children’s maintenance and support. If the wife should remarry, 
she should still get $375 monthly during the children’s minority. Should 
the wife die during the children’s minority, the same sum should be 
applied for their benefit. The trust was attacked as being invalid 
because the life of the trust was measured by three lives. HELD: The 
trust is valid. The purpose of the trust “and its practical impact, is to 
provide a trust to support a family unit.” The same purpose persists 
throughout all the contingencies provided for by the trust, including the 
wife’s remarriage. “It is possible to sustain the trust here, and the 
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integrity of the settlor’s intent, if the actual minorities of the twins are 
retained as measuring lives, and the life of the wife is excluded. This 
does not affect her status as a beneficiary.” 


Executor’s Duty to File Tax Return Nondelegable 





Ferrando v. United States of America, United States Court of Appeals, 
Ninth Circuit, June 7, 1957 


Executors of an estate sought to recover tax penalties imposed by 
reason of their filing the federal estate tax return more than six months 
after the due date. The executors claimed “reasonable cause” for the 
lateness because, while they knew a return had to be filed, they left 
the matter up to their attorney. They made no attempt to determine 
if such attorney was acting diligently in preparing and filing the return. 
HELD: No recovery of penalties may be had. There was no reasonable 
cause for the lateness, because the filing of a tax return is a personal, 
nondelegable duty of the fiduciaries. It is not a valid excuse to say 
that the matter was put in charge of an attorney. 


Trust Bears Legal Expenses When Unborn Descendants Benefit 
as Well as Remaindermen 





Walsh v. National Savings and Trust Company, District of Columbia Court 
of Appeals, May 29, 1957 


Contingent remaindermen of a trust successfully defended an action 
against the trust. The contingent remaindermen sought compensation 
from the trust for attorneys’ fees. HELD: The remaindermen defended 
the trust not only for their own benefit but also on behalf of any of 
the trust settlor’s unborn lineal descendents. Therefore it is within 
the equitable powers of the court to award attorneys’ fees out of trust 
principal. 


Remarriage Terminates Separation Agreement Interest 
in Life Insurance 


Cooper v. Cooper, California Supreme Court, August 13, 1957 


Pursuant to a separation agreement a husband assigned his interest 
in four life insurance policies on his life to his wife, agreeing that at a 
future date the policies would be placed in trust. The parties were 
divorced and both remarried. The husband surrendered three of the 
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policies for their cash value and changed the beneficiary on the fourth 
policy to his new wife. No trust of the policies was ever established. 
After the husband died his former wife and their minor children claimed 
a vested interest in the policies by reason of the separation agreement. 
HELD: Neither the former wife nor the minor children have any interest 
in the insurance policies. The decedent husband’s obligation to support 
his former wife terminated upon her remarriage. And the interest of 
the children in decedent’s estate is limited to the amount necessary for 
their support, measured by the provisions of the divorce decree. 


Cancellation of Note by Will Ineffective When Joint Payee Survives 





Kuklish v. Wohleber, Michigan Supreme Court, July 31, 1957 


Decedent and his wife held certain promissory notes jointly. After 
decedent died his wife sued to recover on the notes. The debtors de- 
fended on the ground that decedent’s will specifically cancelled and dis- 
charged the notes. HELD: When one joint payee of a note or bill dies, 
title to the instrument passes to the surviving payee, to the exclusion 
of the deceased’s executors or administrators. Therefore, the cancella- 
tion provision in decedent’s will was of no force and effect, and title 
to the promissory notes passes completely to decedent’s wife. 


Beneficiaries Cannot Compel Termination of Trust if Material 
Purpose of Settlor is Thereby Defeated 


Industrial National Bank of Providence v. Miller, Rhode Island 
Supreme Court, July 2, 1957 

A trust of $21,000 was established to pay $1,000 a year to a niece until 
the fund was exhausted. If the niece died before the fund was ex- 
hausted the remaining balance was to be added to a trust fund already 
established for the niece’s children. The children assigned all their 
interests in the niece’s trust to the niece, and all the parties agreed to 
seek termination of the trust. At that time the trustee held a balance 
of $12,346 in the fund. HELD: The trust cannot be terminated by 
agreement of the parties. The settlor of the trust wanted his niece to 
have the trust money in relatively small portions annually; periodic pay- 
ments were his material purpose. If the niece took the entire remaining 
balance and used it up within a short time the main purpose of the 
settlor would be defeated. The beneficiaries cannot compel termination 
of the trust if its continuation is necessary to carry out one of the 
material purposes for which it was created. 
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Administrator Appointed for Insured Non-Resident Killed 
in Automobile Accident 


Estate of Leigh, Utah Supreme Court, July 8, 1957 


A non-resident was killed in a Utah automobile collision. She had 
no tangible personal property belonging to her or her estate subject to 
Utah administration, but she did have a liability insurance policy issued 
by a foreign insurer not qualified to do business in Utah. An adminis- 
trator was appointed in Utah, and the driver of the other car sued the 
administrator for injuries. The decedent’s insurance company appealed 
on the ground that there was no Utah estate to administer and hence no 
administrator should have been appointed. HELD: “... if there is a 
claim against the deceased, this is a proper case for the appointment of 
an administrator in this state ... The natural and proper place to 
determine whether she is liable for such injury is in Utah where the 
accident occurred and where most of the witnesses probably are, and 
where the cause of action arose.” 


No Necessity for Appointing Co-Trustee 


Estate of Niedelman, New York County Surrogate’s Court, 138 New York 
Law Journal 3, August 28, 1957 


A widow, the principal income beneficiary of a testamentary trust 
created by her husband, petitioned the court to be appointed co-trustee 
in place of a corporate co-trustee who refused to act. The other in- 
come beneficiaries were decedent’s sisters, and they consented to the 
widow’s petition. The widow was already serving as secretary and vice- 
chairman of the board of directors of the corporation whose stock con- 
stituted the trust corpus. Decedent’s will made no provision for appoint- 
ment of a successor in case one of the nominated trustees failed to 
qualify. HELD: It is within the court’s discretionary power to appoint 
a successor co-trustee, unless such appointment would contravene the 
express terms of the will. The court should appoint a co-trustee if 
such appointment will give added protection to trust assets or to the 
rights of the beneficiaries. In the present case, the trust assets and 
beneficiaries’ rights appear adequately protected, and, accordingly, there 
is no reason to appoint the widow a co-trustee. 





TRUST and ESTATE 
TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes 
on trusts, estates and gifts 





No Deduction When Value of Charitable Remainder Cannot 
Be Determined 


Traders National Bank of Kansas City v. Commissioner of Internal Revenue, 
Tax Court of the United States, August 30, 1957 

Decedent’s will provided for a trust and authorized the trustee to 
combine or consolidate the corpus and income of the trust with the 
corpus and income of an inter vivos trust of substantially identical terms. 
In both trusts income was payable to decedent’s wife and sister with 
remainder to three charities. The trustee was authorized to invade 
corpus for the maintenance, welfare and support of the income bene- 
ficiaries and in case of emergency. Both beneficiaries were elderly. 
The Commissioner sought to disallow the value of the charitable remain- 
ders of both trusts as an estate tax deduction. HELD: No estate tax 
deduction is allowable, because the value of the charitable remainders 
cannot be determined. The trust corpus is subject to invasion for the 
benefit of the income wveneficiaries, and the possibility of invasion is not 
so remote as to be negligible. Payments to the life beneficiaries are not 
limited by any standard fixed in fact, and, accordingly, the value of 
the charitable remainders cannot be determined with reasonable accuracy. 


Requirement That Trustees Jointly Exercise Power to Invade 
Precludes Marital Deduction 


Estate of Sperry, New York Supreme Court, Appellate Division, 
Third Department, July 24, 1957 

Decedent’s will created a residuary trust for the benefit of his wife 
and his sister for their lives. The wife and sister were trustees of the 
trust and executrixes of the estate, and, as trustees, were authorized to 
invade up to one-half of trust principal for their comfort, support and 
maintenance as life beneficiaries. The State Tax Commission argued 
that the estate was not entitled to take a marital deduction for one-half 
of ‘the trust. HELD: No marital deduction allowed. The authority 
given by decedent to invade trust principal requires a joint exercise of 
discretion by the two executrixes acting together; it is not an individual 
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matter for each executrix. Accordingly, the power to consume trust 
principal is not “exercisable by [the] spouse alone” as required by the 
New York statute, and no part of the trust can qualify for the marital 
deduction. 


U.S. Savings Bonds “P.O.D.” to Decedent; “P.O.D.” to Another 





Opinion of the Maryland Attorney General, May 3, 1957 


Decedent A died possessing United States Series “E” bonds, some 
issued to “A, payable on death to B”, and some issued to “B, payable 
on death to A”. The above Opinion states that the Maryland inherit- 
ance tax based on the full value of the bonds issued to “A, p.o.d. to 
B” is due on A’s death. But the bonds issued to “B, p.o.d. to A” are not 
subject to tax on A’s death because A’s interest in such bonds was a 
mere expectancy during B’s life. However, if A purchased the “B, p.o.d. 
to A” bonds originally and such purchase was in contemplation of 
death, an inheritance tax is also due on them. 


Insurance on Surviving Spouse’s Life Paid out of Community Funds 





Estate of Leuthold, Washington Supreme Court, May 9, 1957 


When decedent died there were six life insurance policies on the 
life of her husband. The premiums had been paid out of community 
funds, and the beneficiaries were either her son, her daughter or her 
husband’s estate. The State sought to tax one half the cash surrender 
value of the policies to decedent’s estate, contending that decedent’s 
death was a taxable event which passed her one half of the community 
interest in the surrender value of the policies to her husband. HELD: 
No inheritance tax may be imposed because decedent’s death was not a 
taxable event. The cash surrender value of the policies was not taken 
and the policies were still in effect at the time of death. Accordingly, 
nothing passed at the death of the decedent-wife who was not a party 
to the insurance contracts. 


Devisee May Deduct Debt of Decedent in Computing 
Inheritance Tax 





Hyman v. District of Columbia, United States Court of Appeals, 
District of Columbia Circuit, July 15, 1957 
A brother purchased District of Columbia real property and gave 
his sister a one-fifth interest therein, which the sister subsequently paid 
for out of her share of rents. The sister became ill and the brother paid 
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a total of $179,533 for her medical care and for income taxes owed by 
her during her sickness. The sister’s share of rent for that period was 
$99,696, and the brother credited her account in that amount. The 
sister then died, owing her brother the balance of $79,837. In her will, 
the sister devised to the brother her one-fifth interest in the property, 
“subject to whatever claim or lien the [brother] may have therein.” 
In valuing the sister’s interest in the property and computing the 
brother’s inheritance tax thereon, the District of Columbia Assessor did 
not deduct the debt claim of the brother to which the devise was subject. 
HELD: The inheritance tax is measured by the market value of the 
property, and the market value here is the gross value less the debt. 
This rule is not changed just because in this case the debt is due the 
devisee. The tax is to be computed “on the value of what the beneficiary 
actually receives.” 


Gift of Present Interest Despite Discretion Vested in Trustee 


Munger v. United States of America, United States District Court, 
M.D. Alabama, August 13, 1957 


Parents gave property in trust for their minor children and claimed 
the annual $3,000 gift tax exclusion on the transfer. The trustee was 
directed to “use, expend or apply” trust income at least annually for 
the children’s benefit, “as the Trustee deems necessary or desirable for 
said purposes.” Issue arose as to whether the children’s income rights 
under the trusts were gifts of future interests, which would not qualify 
for the gift tax annual exclusion, or gifts of present interests, which 
would qualify. HELD: The income rights under the trusts were rights 
of present interests. The discretion vested in the Trustee “was merely 
as to the manner and means of executing the command of the settlor.” 
It was not discretion to distribute or withhold income. The trust 
instrument did not give the trustee any authority to set aside the express 
purpose of the trust. 








INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 





Financing and Savings 


On balance, the volume of new 
corporate financing next year is 
likely to be not far below the 
record level of 1957. Economist 
Roy L. Reierson of the Bankers 
Trust Company of New York 
believes that the downward trend 
of business spending for new plant 
on equipment and for manufactur- 
ing outlays will be fairly gradual. 
Aggregate capital investment, he 
observes, is being bolstered by 
long-range expansion programs in 
many important industries such as 
aluminum, steel, chemicals and 
petroleum. Expenditures in the 
public utility industry in 1958 will 
probably top this year’s perform- 
ance. 


One unpredictable element 
affecting corporate financing de- 
mands is the extent to which 
companies will seek to improve 
their liquidity positions by raising 
funds in the long-term market. 
Efforts along this line will assume 
greater proportions should market 
conditions become more favorable 
to borrowers. 


In non-corporate sectors, the 
demand for long-term funds ap- 
pears to be rising. Public expendi- 
tures of state and local govern- 
ments continue upward and the 
demand for real estate mortgage 
money may also be somewhat 
above 1957. The two-year decline 
in housing starts appears to have 
bottomed out; however, even if 
housing starts do not advance, ris- 


ing costs, the growing size of new 
homes, as well as a larger amount 
of alterations and additions, sug- 
gest continued high requirements 
for home financing. 


According to Mr. Reierson, next 
year’s total demands for long-term 
financing will be of the same gene- 
ral magnitude as in the past three 
years of peak demands. Therefore, 
any easing in the total volume of 
new financing is likely to be mode- 
rate. Furthermore, the Treasury 
has not shelved its efforts to im- 
prove the maturity distribution of 
the Federal debt; any relaxation 
of pressures in the capital markets 
will bring offerings of longer matu- 
rities. 

The other side of the coin is 
the volume of savings. Thus far, 
there has been little important 
evidence of an increase in personal 
savings. It is true that commercial 
bank time deposits have risen 
sharply in 1957, presumably the 
result of widespread increases in 
interest rates paid. However, some 
of these additions represent a 
shifting of funds from other sav- 
ings institutions and some trans- 
fers have undoubtedly occurred 
from demand deposits, which have 
grown slowly this year. Obviously, 
the commercial banks’ ability to 
absorb investments has not ex- 
panded by any noteworthy degree. 


The flow of funds to life insur- 
ance companies, mutual savings 
banks and building and loan 
associations is running below a 
year ago. As for corporate pen- 
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sion funds and retirement funds of 
state and local governments, these 
seem to be only slightly ahead of 
1956. 

Currently, there are no indica- 
tions of any real upsurge in the 
flow of funds to savings institu- 
tions. However, the funds re- 
ceived by savings institutions 
(other than commercial banks) in 
1958 may be in somewhat larger 
volume than in this year, and even 
a small narrowing of the gap be- 
tween investment demands and 
the savings supply will be welcome. 


Inflation and Commercial 


Banking 


New York University Professor 
Raymond Rodgers dispels the 
notion that inflation is of no 
concern to commercial banks 
because their assets and liabilities 
are expressed in terms of the same 
dollar. He points out that banks 
have problems of liquidity, growth, 
and safety, all of which are vitally 
affected by inflationary expansion. 
And in a broader sense, because 
banks are an integral part of the 
economy which they serve, “Any- 
thing which is not good for the 
economy is not good for the 
banks.” 

One effect of inflation has been 
a reduction of corporate liquidity 
to prewar levels. This has resulted 
from the doubling of inventories in 
the past decade, heavy taxation 
and the huge spending for capital 
plant and equipment. These fac- 
tors, together with the steady pres- 
sure of increased costs, have ac- 
celerated the merger movement in 
trade and industry. In turn, this 
reduction in the number of small- 
er business units has had a decided 
impact on the smaller banks, forc- 
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ing many of them to merge in self- 
defense. 

A larger volume of loans at 
higher rates does not offset the 
problems that arise from inflation, 
says Professor Rodgers. During a 
boom, the quality of loans de- 
teriorates and there are limits to 
the rates which can be charged; 
also, limits on loan expansion are 
imposed by reserve requirements, 
liquidity requirements, and the 
ratio of capital to risk assets. 

Even though internal ratios may 
be maintained during an infla- 
tionary period, comments Profes- 
sor Rodgers, the liquidity of the 
banking system declines. As mort- 
gage loans, consumer loans and 
corporate loans mount to new 
levels, more and more banks tend 
to rely on anticipated income as 
the basis of their liquidity. 

Although bank earnings increase 
during inflation, costs rise even 
higher. Net profit on total capital 
accounts, as reported by the 
Federal Reserve Board, were 7.7 
per cent in 1956. This compared 
with 9.3 per cent and 7.9 per cent 
in 1954 and 1955, respectively. 
Absent mechanization, the trend 
could have proved even more un- 
favorable. However, even mech- 
anization offers no assistance to 
smaller banks, which find it quite 
costly and often uneconomic. 


Annuities 

About $17 billion have been ac- 
cumulated in 5,400,000 annuity 
plans by American families, ac- 
cording to the Institute of Life 
Insurance. A _ substantial future 
income is represented by these 
contracts and the amount cur- 


rently set up is at a rate of about 
$2.1 billion annually. 
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HOW ANNUITY FUNDS 
HAVE GROWN IN THE US. 


Annuity Reserves of all 


U. S. Life Companies 


(in Billions) $17 


$11.7 


1957 


1942 1947 1952 


institute of Life Insurance 





Of these contracts, more than 85 
per cent are fully paid for; nearly 
one-fourth of these fully-paid con- 
tracts are already furnishing in- 
come to annuitants. 


In addition to these annuity 
contracts, there are an estimated 
2,750,000 retirement income life 
insurance policies in force. These 
involve another $1.4 billion of 
potential retirement income each 
year. Thus, combined annuity 
and retirement income contracts 
establish annual income of at least 
$3.5 billion. This figure probably 
understates the volume of such 
income as 70 per cent of the annu- 
ity contracts are group annuities; 
group annuities show only the 
future income already established 
on an annual paid-up basis, and 
each year of employment of those 
covered adds to this figure. 

There were relatively few annui- 
ties of any type in force prior to 
the mid-1930’s, when they became 
popular. As far as group annuities 
are concerned, these are almost en- 
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tirely a development of the past 
twenty years. 


Savings and Mortgages 


Daniel W. Hogan, Jr., president 
of the Savings and Mortgage Divi- 
sion of the American Bankers 
Association, notes that more and 
more banks are allocating increas- 
ing amounts of their advertising 
budgets to savings promotion. Of 
all commercial banks reporting an 
expansion in savings, states the 
Division’s 1957 Savings Survey, 63 
per cent attributed the result to 
increased rate of interest; on the 
other hand, 33 per cent gave full 
credit to promotion. 

Mr. Hogan, who is also presi- 
dent of the National Bank and 
Trust Company of Oklahoma City, 
firmly believes in advertising as a 
device for increasing savings de- 
posits and declares: 

“If a bank that pays 242% in- 
terest will spend one-quarter of 1 
per cent of its total savings de- 
posits on advertising for new 
savings, this bank will build a 
greater volume than it would if it 
paid 3 per cent and spent only the 
typical one-twentieth of 1 per 
cent of its total savings deposits.” 

Mr. Hogan also characterizes as 
unrealistic the fixed-interest rate of 
Government-guaranteed mortgage 
lending. He remarks that bankers 
are fed up with vanishing down- 
payments, ridiculously long terms, 
phony discounts, and with deeper 
encroachment of Government in 
the mortgage field. “After the 
reckless passage of the ultra-ultra 
liberal Housing Act of 1957,” he 
declares, “our Division is more 
firmly convinced than ever that 
FHA should administer GI mort- 
gage lending.” 
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If mortgage interest rates are to 
compete in the money market, he 
continues, a “free” interest rate 
presents the only solution. Lower 
down-payments can hardly attract 
new mortgage money and only 
serve to create additional infla- 
tionary pressures. As a matter of 
fact, lower down-payments only 
increase existing demand for mort- 
gage money, which becomes more 
difficult to obtain when such mort- 
gages are handcuffed to a fixed 
interest rate below the market. 
This is why, he adds, the conven- 
tional mortgage is beginning to 
tempt so many bankers. 


Debt, Equity and Corporate 
Taxation 

Interest rates have not been in- 
creasing merely because of an 
insufficiency of savings, says 
Aubrey B. Lanston, New York 
Government bond specialist. A 
better explanation, he declares, is 
that an excessive demand for bor- 
rowed money, rather than a de- 
ficiency in savings, has been re- 
sponsible for successive upward 
adjustments in the structure of 
interest rates. And this excessive 
demand for borrowed money stems 
from the fact that, under our in- 
come tax laws, interest is a deduct- 
ible expense while dividend pay- 
ments are not. He regards this 
difference in treatment as economi- 
cally unsound. 

Excessive demand for borrowed 
money, comments Mr. Lanston, 
has been compounded “ by an in- 
equitable and irrational form of 
taxation on American business 
operated as a corporation.” Taxa- 
tion of American business, he 


contends, should provide that pay- 
ments made from corporate profits 
as a return on capital should not 





LAW JOURNAL 


be subjected to Federal corporate 
income taxes — regardless of 
whether these payments are made 
in the form of dividends or interest. 
Such a change would induce busi- 
ness to borrow less and would also 
augment the incentive to raise 
capital in the form of equities. 

“The tax laws of this country,” 
he states, “do not recognize . . . 
the fact that the ownership of a 
corporation resides, ultimately, in 
individuals and that a corporation 
cannot have a personal identity. 
Instead, the tax laws imagine that 
some new personality is created by 
the formation of a corporation and 
that this new identity is a party 
on whom tax may be properly 
levied.” 

Mr. Lanston’s suggestion is this. 
To the extent that a corporation 
pays out a return on its capital, 
either in the form of interest or 
dividends up to 70 per cent of its 
pretax profits, its taxable income 
should be commensurately re- 
duced. 


Bank Stock Prices 


Bank Stock Prices and the Bank 
Capital Problem, a recent mono- 
graph of the National Bureau of 
Economic Research, designates 
dividends, earnings and book 
value as the primary factors deter- 
mining the prices of bank shares. 
Apart from a significant difference 
attributed to the geographical area 
in which a bank is located, detailed 
statistical study did not disclose 
any other influence of consequence. 

Authored by Dr. David Durand 
of the Massachusetts Institute of 
Technology, the study sheds much 
new light on the factors influencing 
the availability of capital to bank- 
ing institutions. For example, with 
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respect to banks located in New 
York City, prices were governed 
mainly by book value. On the 
other hand, dividends were clearly 
the most important factor for one 
group of twenty-five banks located 
outside of New York. There were 
six different groups of banks 
studied and these showed great 
variations in the relationship of 
book value and earnings to market 
prices. 

Techniques applied by Dr. 
Durand should be useful to 
analysts in determining whether 
shares are over- or under-priced 
and should also be helpful to bank 
management. Bank officers may 
be better able to gauge the effect 
of the earnings level and dividend 
policy on their prospects in the 
capital market. 

The study shows that the cost 
of equity capital for banks is 
difficult to define and virtually 
impossible to measure. Although 
Dr. Durand anticipated that 
growth would exert a fairly 
obvious effect on bank stock prices, 
he found small support for this 
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assumption; the effect of growth, 
relative to the factors of book 
value, earnings and dividends, was 
so small that it could not be 
measured. 


As noted, positive, empirical 
findings relating growth to bank 
stock prices and, therefore, to the 
cost of equity capital, were lack- 
ing. On the other hand, as Dr. 
Durand concludes, __ theoretical 
examination of the growth prob- 
lem does furnish an answer. Re- 
quired is a rate of return high 
enough to support the shares at 
something more than book value. 
This is almost essential to make a 
stock attractive as a growth 
vehicle. 


ERRATUM 

The discussion of “Pleasure Boat 
Financing” which appeared in the 
September issue of this magazine 
was erroneously credited to the 
Richmond Reserve Bank. This 
noteworthy survey was conducted 
by the Federal Reserve Bank of 
Atlanta. 


BOOKS FOR BANKERS 





PRINCIPLES OF BUSINESS 
LAW, Sixth Edition. By Essel 
R. Dillavou and Charles G. 
Howard. Prentice-Hall, Engle- 
wood Cliffs, N.J. Pp. 1045. $7.50. 
Although basically a text book, 
this volume provides a means 
whereby bankers and business- 
men can acquaint themselves 


with the legal aspects of every- 
day commercial transactions. A 
considerable portion of this book 
concentrates on such subjects as 
Negotiable Instruments, Nego- 
tiation, Holders and Holders in 
Due Course as well as Checks, 
Banks and Banking, Chattel and 
Real Estate Mortgages and Con- 
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ditional Sales. In addition to 
being a general guide to business 
law, this book is a good source of 
definitions of many business 
terms. 


CORPORATE FINANCE. By E. 
F. Donaldson. Ronald Press 
Company, New York. Pp. 838. 
$7.50. The title of this book des- 
cribes its contents as well as 
possible. It is a text book de- 
signed for college students on the 
subject of corporate finance. It 
includes not only the methods of 
corporate financing but to an ex- 
tent, the expansion of companies 
through merger and consolida- 
tion and the changes of cor- 
porate form through readjust- 
ments and reorganizations. It 
likewise treats in some detail the 
forms of corporate securities and 
their particular uses to com- 
panies attempting to achieve a 
eertain financial structure. 


ANDERSON’S MANUAL FOR 
NOTARIES PUBLIC, Second 
Edition. By Carl L. Meier, W. 
H. Anderson Company, Cincin- 
nati. Pp. 440. Although not of 
general interest to bank execu- 
tives, this book does contain 
explanations of such matters as 
negotiable instruments, the 
negotiable instruments law, 
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deeds and conveyances and 
mortgages, particularly in re- 
gard to the specific content of 
such documents. 


BUSINESS REPORTS, Third 


Edition. By C. R. Anderson, A. 
G. Saunders and F. W. Weeks. 
McGraw-Hill Book Company, 
New York. Pp. 400. $6.00. There 
is no question but that one of 
the principle methods for bank- 
ing or other executives to oper- 
ate with speed and efficiency is 
to have ready access to good 
business reports. Recognizing 
this, the authors of Business 
Reports have written a volume 
which details the basic plan for 
writing a useful report. This 
plan is one which may be used 
in preparing either short, rela- 
tively routine reports or more 
inclusive reports on special sub- 
jects. They have drawn heavily 
from the work of their students 
in preparing this book and have 
relied on many actual business 
reports as illustrations for their 
technique. The book deals not 
only with the theory of report 
writing but with the actual in- 
vestigation of a subject pre- 
liminary to making a report as 
well as the presentation of the 
report itself. 





A welder 


caused us 
to caucus 


The note from an employee sug- 
gestion box read “How come a 
company like this hasn’t got the 
U. S. Savings Bond Payroll 
Savings Plan?’’, It was signed 
by a welder in the fabricating 
department. 

Actually, we have Payroll Sav- 
ings—we knew we had a prob- 
lem. A problem of promotion. 

We called in our State Savings 
Bonds Director. He provided all 
the promotional materials needed 
toarouse interest in U.S. Savings 
Bonds. Then he helped to con- 
duct a personal canvass and 
place an application blank in 
everyone’s hands. 

Employee participation shot 
up to a percentage that we could 
take pride in. There was no 
“hard selling.’’ Our people 
wanted thesecurity U.S.Savings 
Bonds offer them. 

Today there are more Payroll 
savers than ever before in peace- 
time. Look your State Director 
up in the phone book or write 
to: Savings Bonds Division, 
United States Treasury Dept., 
Washington, D. C. 
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HANDBOOK OF 


FEDERAL BANKING LAWS 


(New 1956 Edition) 


Edited by Thor W. Kolle, Jr., of the New York Bar 


Federal Reserve Act—National Bank Act—Other 
Federal Banking Laws—Completely Indexed 


The new 1956 edition of FED- 
ERAL BANKING LAWS is now 
ready for delivery. Since our last 
edition Congress has enacted many 
important statutes. 


It contains in one compact 
volume all of the Federal laws 
affecting member banks, State and 
National, of the Federal Reserve 
System and non-member banks, 
insured under the Federal Deposit 
Insurance Law. 


The new edition of Federal 
Banking Laws contains the pro- 
visions of all of these statutes, that 


is to say, the Federal Reserve Act, 
the National Bank Act, subsequent 
banking acts and other laws of the 
United States regulating banking, 
as amended to date. The Bank 
Holding Company Act and all the 
1956 legislation are included. 


The provisions of these various 
laws are co-ordinated and codified 
under one system following the 
plan used in the Code of Laws of 
the United States. 

The book is a pocket size volume 
of 650 pages, completely indexed. 
It will give you all of these im- 
portant statutes under one cover. 


(Price $10.00 delivered) 
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